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MATTHEW C. BARNECK [5249]

CHAD E. FUNK [13217]

RICHARDS BRANDT MILLER NELSON

Attorneys for Barclay Associates, LLC

Wells Fargo Center, 15" Floor

299 South Main Street

P.O. Box 2465

Salt Lake City, Utah 84110-2465

Email: matthew-barneck@rbmn.com
chad-funk@rbmn.com

Telephone: (801) 531-2000

Fax No.: (801) 532-5506

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
VS,

NATIONAL NOTE OF UTAH, LC, a Utah
Limited Liability Company and WAYNE
LaMAR PALMER, an individual,

Defendants.

COMPLAINT IN INTERVENTION

Case No: 2:12-CV-591 BSJ

Judge Bruce S. Jenkins

Barclay Associates, LL.C (“Barclay™), through its undersigned counsel of record,

files this Complaint in Intervention and states as follows:

INTRODUCTION

Under the terms of two instruments described below, Barclay was granted

security interests in various parcels of properties which are part of the subject matter of this

action. The loans related to those security instruments are in default. Barclay brings this
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Complaint in Intervention for the purposes of protecting and enforcing its rights and property

interests in the real property described below.

PARTIES
1. Barclay is a California limited liability company with its principal place of

business in San Rafael, California.
2. Plaintiff Securities and Exchange Commission (the “SEC™) is an agency

of the United States government.

3. Defendant National Note of Utah, LC (“National Note”) is a Utah limited

liability company.

4, Defendant Wayne LaMar Palmer (“Palmer™) is an individual resident of
the State of Utah.
5. The Receiver was appointed pursuant to the order of the United States

District Court for the District of Utah, Central Division, Judge Bruce S. Jenkins, dated June 25,
2012,

JURISDICTION AND VENUE

6. This Court has declared its jurisdiction over this matter in the Court’s
June 25, 2012 Order Appointing Receiver and Staying Litigation. (Doc. 9)
7. Venue is also proper in this Court as stated in the June 25, 2012 Order.

(Doc. 9)
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STATEMENT OF FACTS

8. The SEC began this action by filing a Complaint on June 25, 2012.
(Doc. 1)

9. On the same date, the Court entered an Order Freezing Assets and
Prohibiting Destruction of Documents (Doc. 8) which froze all assets held in the name of the
Defendants, including National Note.

A, Barclay’s Interest in the Riverbend Property.

10.  Riverbend Estates LC (“Riverbend™), a company controlled by Defendant
National Note of Utah, LC (“National Note™), borrowed $3.7 million from Barclay on or about
May 31, 2007 (the “First Barclay Loan™).

11. The Loan is evidenced by a promissory note (“Note”) in favor of Barclay
dated May 31, 2007 in the principal amount of $3.7 million at a rate of 11.25% interest. A copy
of the Note is attached as Ex. 1.

12. Pursuant to a Mortgage, Assignment of Rents, and Security Agreement
dated May 31, 2007 (the “Barclay Mortgage”), the Note is secured by five parcels of real
property totaling approximately 171.3 acres, located in Middleton, Canyon County, Idaho (the
“Main Property™). A copy of the Barclay Mortgage is attached as Ex. 2.

13. The Main Property is identified by parcel numbers 3390900000,
339090100, 339090110, 3391000000, and 3475200000. The legal description for the Main

Property is included in Ex. 2.
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4. The Barclay Mortgage defines the “Mortgaged Property” as expressly

including “all current and future rights, including ... waters, watercourses and appurtenances
related to or benefiting the Land or the Improvements ....” (Ex. 2 at 3 (emphasis added).)

15. A separate parcel of real property adjoining the Main Property was
acquired by Riverbend on or about June 18, 2007 (the “First Adjoining Property”). The First
Adjoining Property is identified by parcel number 33200012B0.

16.  Another parcel of real property adjoining the Main Property was acquired
by Riverbend (the “Second Adjoining Property”). The Second Adjoining Property is identified
by parcel number 1853700000.

17.  The Main Property, the First Adjoining Property, and the Second
Adjoining Property are collectively defined as the “Middleton Property.”

18. In November 2011, National Note borrowed an additional $77,000.00
from Barclay (the “Second Barclay Loan™), and in exchange National Note transferred an
Assignment of Beneficial Interest in Trust Deed to Barclay (“Assignment of Trust Deed”). A
copy is attached as Fx. 3.

19.  The Deed of Trust in which an interest was assigned gives Barclay a
security interest in the First Adjoining Property. A copy of the Trust Deed is attached as Ex. 4.

B. Settlement Agreement with Receiver.

20.  Riverbend and National Note are in default of their obligations to Barclay
under the First Barclay Loan and the Second Barclay Loan. As of April 30, 2013, Riverbend
owed Barclay $5,129,181.24, including interest and penalties under the First and Second Barclay

Loeans.
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21.  Barclay obtained an appraisal of the Middleton Property on September 24,
2012, which valued the Property at $1.0 million. Pursuant to an updated appraisal on March 26,
2013, the value of the Middleton Property increased by a total of $8,500.00.

22. Certain real property located adjacent to or near the Middleton Property,
referred to herein as the “Excluded Property,” is identified as follows (i) .61 acres, including a
home, constituting parcel number 339010000; and (ii) .22 acres, including a home, constituting
parcel number 1866900000.

23. On June 25, 2012, the Securities and Exchange Commission (the “SEC”)
filed the Case, and the Court entered its Order Appointing Receiver and Staying Litigation and
Order Freezing Assets and Prohibiting Destruction of Documents (the “Case Orders”).

24. Pursuant to the Case Orders, the Receiver was appointed, a Receivership
Estate was established, and the Court took “exclusive jurisdiction and possession of the assets,
property and interest, of whatever kind and wherever situated of” National Note, Wayne LaMar
Palmer (“Palmer”), and related and affiliated entities, including Riverbend (collectively, the
“Receivership Parties™).

25.  Pursuant to the Case Orders, the Middleton Property is property of the
Receivership Estate.

26. On June 10, 2013, Barclay and the Receiver signed a Settlement
Agreement. Pursuant to the Settlement Agreement, and subject to Court approval, the Receiver
agreed to convey to Barclay the Middleton Property.

27.  Barclay seeks leave to intervene in this Receiver proceeding to seek the

Court’s approval of the Settlement Agreement.
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FIRST CAUSE OF ACTION
(Declaration of Barclay’s Security Interests)

28.  Barclay incorporates by reference each allegation set forth in paragraphs
1-27.
29. By virtue of the Barclay Mortgage, Barclay has a security interest in five

parcels of real property totaling approximately 171.3 acres referred to above as the Main

Property.

30. In the Barclay Mortgage, the “Mortgaged Property” is defined as
expressly including “all current and future rights, including ... waters, watercourses and
appurtenances related to or benefitting the Land or the Improvements ....” (£x. 2 at 3
(emphasis added.))

31.  In consideration of a separate loan, National Note assigned to Barclay a
beneficial interest in a Trust Deed, giving Barclay a security interest in the First Adjoining
Property.

32. Barclay is entitled to a declaratory judgment finding that, pursuant to the
Barclay Mortgage and the Assignment of Trust Deed, Barclay had valid security interest in the
Main Property and the First Adjoining Property, respectively

SECOND CAUSE OF ACTION
(Approval of Settlement Agreement)

33.  Barclay incorporates by reference each allegation set forth in paragraphs
1-32.
34.  The Court should approve the Settlement Agreement executed by Barclay

and the Receiver, in all respects.
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35.  Pursuant to the Settlement Agreement, the Court should approve
abandonment of the Main Property, the First Adjoining Property, and the Second Adjoining
Property, collectively referred to as the Middleton Property.

36.  Appraisals of the Main Property and the First Adjoining Property
established that the value of the real estate, including water rights, is significantly less than the
First Barclay Loan and the Second Barclay Loan, respectively.

37.  Therefore, there is no equity in those properties or the Receivership Estate.

38.  After abandonment of the property, Barclay would have an unsecured
claim in the amount of approximately $4,000,000. In exchange for the release of that unsecured
claim, the Receiver agreed to convey the Second Adjoining Property to Barclay.

39.  The Second Adjoining Property is worth only approximately $8,500. (See
Appraisal Letter attached as Ex. 5.) Additionally, its size, shape, and location are such that no
significant if sold separately from the Main Property and the First Adjoining Property.

40. Therefore, the Court should enter an Order approving the Settlement
Agreement in all respects and authorizing the Receiver to convey the Middleton Property to
Barclay free or any claim or interest on the part of the Receivership Estate.

PRAYER FOR RELIEF

WHEREFORE, Barclay prays for judgment in its favor and against the Receiver,
standing in the shoes of Riverbend and National Note, as follows:

1. On the first cause of action, for declaratory judgment establishing
Barclay’s security interests and contract rights to the Main Property, the First Adjoining

Property, and the Second Adjoining Property.
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2. On the second cause of action, for an Order enforcing the Settlement
Agreement entered between the Receiver and Barclay on June 10, 2013 in all respects.

3. Based on both causes of action, for an Order of the Court authorizing the
Receiver to abandon to Barclay all of the property defined above as the Middleton Property.

4. For such other and further relief, including equitable relief, as the Court

deems just and proper.
DATED this 15" day of November, 2013,

RICHARDS BRANDT MILLER NELSON

/s/ Matthew C. Barneck
MATTHEW C. BARNECK
CHAD E. FUNK
Attorneys for Barclay Associates, LLC

GAEDSINDOCS\9755001VY 15646.DOC
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CERTIFIED TO BE A TRUE AND CORR
COPY OF THE ORIGINAL, =T

~ THARS NT &ESCRGW INC.

PROMISSORY NOTBY\

o | ﬂ/
$3,700,000.00 | | £ _ Middleton, Idaho
: ' ' May 31,2007

FOR VALUE RECEIVED, RIVERBEND ESTATES LC, a Utah limited liability
company (“Maker”), promises to pay to the order of BARCLAY ASSOCIATES LLC, a
- California limited Hability company, having its ‘principal business located at 100 Drakes Landing
Road, Suite 167, Greenbrae, CA 94904 (“Payee”) at such. principal address or at such other
‘place as the Holder hereof may designate in writing (the legal holder from time to time of this
Note, including Payee as the initial holder, is hereinafter referred to as “Holder’), the principal
- sum of THREE MILLION SEVEN HUNDRED THOUSAND AND NO /100 Dollars
© ($3,700,000), or so much thereof as miay be advanced. to or for the benefit of Maker by Holder
(hereinafter referred to as “Principal Indebtedness™), together with interest thereon at an annual
rate’ of eleven and twenty-five hundredths percent (11 25%) (the “Interest Rate™), in
accordance with the prov151ons hereinafter set forth, o ‘

1. Terms of Payment. If the date on which the Prmcxpal Indebtedness 1s advanced to

"Maker (the “Advancement Date”) is not the first day of a calendar month, then Maker shall pay-
. to Holder, on the Advancement Date, interest only on the Principal Indebtedness, at the Interest
Rate, calculated on-the basis of a 365- day year and the number of days from and including the
~ Advancement Date to and including the last day of the "calendar month in which the
Advancement Date occurs. Commencing on the first .day of the second calendar month
following the Advancement Date (or on the first day of the first calendar month following the

- Advancement Date if the Advancement Date is the first day of a calendar month), and on the first
day of each calendar month thereafter (heremafter called the “Monthly Payment Date”;
- provided, however, that if a Monthly Payment Date-is not a Business Day (defined below), then
‘the Monthly Payment Date shall be deemed o be the immediately following Business Day) until
June 1, 2009, Maker shall -pay to Holder monthly inferest paymenis equal to the sum of
$34,687.50 per month (as may be adjusted pursuant to Section 2 or Section 3), to.be applied to
interest on the Principal Indebtedness from time to time outstanding at the Interest Rate. - On
June 1, 2009 {the “Maturity Date”), Maker shall pay to Holder the entire Principal Indebtedness
then remaining unpaid, together with accrued and unpaid interest thereon at the Interest Rate and
any other charges due under this Note, the Morigage (hereinafter defined), and any other
documents evidencing or securing or pertaining to the advancément or disbursement of the
Principal Indebtedness (collectively, the “Loan Documents™); provided, however, that if June 1,
2009 is not a Business Day (defined below), then the Maturity Date shall be the immediately -
following Business Day. ‘The period from and including the Advancement Date to the Matumty
Date will be referred to heremafter as the “Term”.

2. - Prepayment. Exccp:t as specifically provided herein or in the Mortgage, no
prepayment of the Principal- Indebtedness shall be allowed during the first year following the -
Advancement Date (the “Prepayment Perwd”) Maker, whether or not a debtor in a proceedmg
under Title 11, United States Code, may prepay the Principal Indebtedness in whole or in part on
any Monthly Payment Date during thé Prepayment Period, provided Maker (i) gives Holder at
ieast thirty (30} days prior written notice of Maker's intent to prepay this Note, and (ii) pays,

Promissory Note

CBM-WQWC038428.5
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along with all accrued, unpald mtercst and all other sums due under any of the Loan Documents
any reqmred prepayment fee (the “Prepayment Fee”) as described below.

(a) During the Prepayment Penod, th_e Prepayment Fee shall be the Yield
Maintenance as defined below. The Prepayment Fee will be due when the loan is prepaid during
.the Prepayment Period, whether such prcpayment is voluntary or results from default, .
acceleration or any other cause.

(b)  After the Prepayment Period, the Principal Indebtedness may be prepaid at
par. R o I ‘ |

: “Yield Maintenance” is calchlated for each Manthly ‘Payment Date and is the product of
(i) the Interest Rate, divided by 365, (ii) multiplied by the amount prepald and (iii) multiptied by -
the number of days remaining during the Prepaymeut Penod

MAKER HEREBY EXPRESSLY (A) WAIVES ANY RIGHTS IT MAY HAVE
UNDER LAW TO PREPAY THIS NOTE, IN WHOLE OR IN PART, WITHOUT PENALTY,
UPON ACCELERATION OF THE MATURITY.DATE OF THIS NOTE DURING.THE
FIRST YEAR OF THE TERM OF THIS NOTE AND (B) AGREES THAT IF, FOR ANY
REASON, A PREPAYMENT OF ANY OR ALL OF THIS NOTE IS MADE, UPON OR
FOLLOWING ANY ACCELERATION OF THE MATURITY DATE OF THIS NOTE
DURING THE FIRST YEAR OF THE TERM OF THIS NOTE BY HOLDER ON ACCOUNT
OF ANY DEFAULT BY MAKER, INCLUDING, BUT NOT LIMITED TO, ANY TRANSFER
OR DISPOSITION AS PROHIBITED OR RESTRICTED BY THE' MORTGAGE, THEN
MAKER SHALL BE OBLIGATED TO PAY CONCURRENTLY THEREWITH, AS A
PREPAYMENT FEE, THE APPLICABLE SUM SPECIFIED IN THIS SECTION.  BY
INITTALING THIS PROVISION IN THE SPACE PROVIDED BELOW, MAKER HEREBY
DECLARES THAT PAYEE’S AGREEMENT TO MAKE THE LOAN EVIDENCED BY THIS
NOTE AT THE INTEREST RATE AND FOR. THE TERM SET FORTH IN THIS NOTE
CONSTITUTES ADEQUATE CONSIDERATION, GIVEN INDIVIDUAL WEIGHT BY
'MAKER 'FOR THIS WAIVER AND AGREEMENT _

hntlals Maker

The aforemenuoned Prepayment Fees do not constitute a penalty, but rather represent the
reasonable estimate, agreed to between Maker and Holder, of a fair compensatlon for the loss
' that may be sustained by Holder due to prepayment of the Principal Indebtedness prior-to the end
. of the Prepayment Period. Any Prepayment Fee required pursuant to the preceding paragraphs
. shall be paid without prejudice to the right of Holder to collect any of the amounts owing under
this Note or the Mortgage (defined below) or otherwise to enforce any of its rights or remedms
arising out of an Event of Default hereunder. -

Notwﬁhstandmcr anythmg to the contrary in this Section 2, Maker may prepay the
Principal Indebtedness without a Prepayment Fee during the last year of the Term. -

3. Release. Borrower shall be free to sell any portion of the Property (each, a
~ “Release”) in accordance with the terms and provisions of the Lodn Agreement without making

Promissory Note 2
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any payment on principal, except where Lender determines, in its sole discrefion, that any such
Release acts to increase the loan to valug ratio to 50% or more (each, 2 “Value Release™). In the
event Borrower should make a Value Release, at the time of each such Value Release, Borrower
shall pay to Lender a payment (the “Release Payment”) equal to that percentage of the
remaining unpald principal of the Note that the Released Property represents to the overall
Property securing this Note, but only as that portion of the Value Release which causes the loan
to value ratio to exceed fifty percent (50%) (“Excess Valie Release”). For purposes of example
only, if the ovérall Property consists of 100 acres, Borrower, Releases 65 acres, and the value of
55 acres constitutes fifty percent (50%) of the then-outstanding principal balance under the Note,
then Borrower shall pay to Lender a Release payment based on 10 acres of the Pr0perty

Any Release Payment shali be made by paymg (i) the amount of pnncapal bemg prepaid,
(n) all accrued interest, (iif) all other sums due Lender at the time of such Value Release, and (iv)
in connection with any Value Release made under this Néte during the Prepayment Period, a
Prepayment Fee calculated pursuant ‘to Section 2 ‘above with respect to the Fxcess Value -
Release. For all puIposes, including the acerual of interest, any Release Payment received by
" Lender shall stop accruing interest on the date when Lender is in posses‘non of immediately
available funds from Borrower : _

4. Security. . This Note is secured by, among other things, a Mortgage,
Assignment of Rents and Security. Agreement (the “Mortgage”) g1ven by Maker ta Payee, of
~even date herewith, constituting a first lien on Maker’s fee interest in certain real estate and a
first priority security interest in personal property and an assignment of rents and leases (such
real and personal property hereinafter referred to collecuvciy as the “Security”), in the County
of Canyon, State of Idaho. : )

5. Locatlon and Medium of Payments. The sums payable under thxs Note or under
the Moftgage or any of the Loan Documents shall be paid to Holdér at its principal address
hereinabove set forth, or at such other place as Holder may from time to time hereafter designate.
to Maker in writing, in legal tender of the United States of America,

6. Acceleration of Maturity. At the option of Holder, wh1ch may be exercised at any
time after one or more of the following events (each being an “Event of Default™) shall have
occurred and is continuing, the whole of the Principal Indebtedness, together with all interest,
applicable prepayment fces, and other charges due. under any of the Loan Documents, shall
immediately become due and payable (“Acceleration of Maturity™): () if any payment of any
installment of the Principal Indebtédness, interest and/or any other sum due hereunder is not
received by Holder within five (5) Business Days following the date when such payment was
due and Borrower fails to cure such default within five (5) Business Days after written notice
from Lender; or (b) if a Borrower fails to perform any obligation, or otherwise defaults, under
the Mortgage or any other of the Loan Documents in each case where not cured within any
applicable grace period afforded therein, if any

The terms “Business Day” and “Busxness Days” as used herein shall mean- any day other
than a Saturday, a Sunday or a Federal or California or Utah holiday or any other day on which
the U.S. Postal Service offices are closed for business in San Francisco, California.

Promissory Note _ 3.
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] 7. Late Charges: Interest Followmg Event of Default. If any payment due under thIS
Note the Mortgage, or any other Loan Document, is not paid within five (5) Business Days after

the date when due, Maker shall pay and Holder shall be entitled to collect a smgle late payment
charge in each instance equal to the lesser of five percent (5%) of such late payment or the
maximum amount that the parties may contract for under applicable law, as the reasonable
estimate by Holder and Maker of & fair average compensation for the loss that may be sustained.
by Holder due to the failire of Maker to make- timely paymerits, and such amount shall be
secured by the Mortgage and the other Loan Documents. Such late charge shall be paid without
* prejudice to thé right of Holder to collect any other arounts prov1ded to be paid or to declare an
- Event of Default under this Note or the Mortgage, or any other -Loan Document.

Notwithstanding anything to thé contrary set forth herein, in the event that Maker shall fail 1o
repay the entire principal amount of the Indebtedness. and accrued interest thereon on the
Maturity Date, the late charge set forth above payable by Maker to Holder for such failure shall
be an amount equal to the lesser of five percent (5%) of one monthly-interest payment as set
forth in Section 1 above or the maximum amount that the parties may contract for under
applicable law (the parties agreeing that in no event shall the late charge set forth above payable.
by Maker to Holder for such failure be ékiarged on the full amount of the Principal Indeb.tedness).

In addition fo any late payment charge which may be due under’ tms Note, Maker shall
pay interest on all sums due hereunder at a rate (the “Default Rate”) equal to the lesser of (i) the
Interest Rate plus five percent (5%) per annumy; or (i) the maximum rate that the parties may
_ contract for under applicable law, from and after the first to occur of the following events: if

" Holder elects to cause the Acceleration of Maturity; if a petition under Title 11, United "States
Code, shall be filed by Maker or if Maker shall seek or consent to-the appointment of a receiver

or trustee for itself or for any of the Security, file a petition seeking relief under the bankruptcy o

or other similar laws of the United States, any state or any jurisdiction, maké a general
assignment for the benefit of creditors, or be unable to pay. its debts as they become due; if a
‘court shall enter an order, judgment or decree appomtlng, with or without the consent of Maker,

+ a receiver or trustee for it or for any of the Security or approving a petition filed against Maker
- which seeks relief under the bankruptcy or other similar laws of the United States, any state or
any jurisdiction, and any such order, judgment. or decree shall remain in force, undischarged or
unstayed, sixty days after it is entered; or zf all sums due hereunder are not pald on the Maturity

Datc

8. Collection and Enforeement Costs. Maker, upon demand, shall pay Holder for all
costs and expenses, including without limitation reasonable attorneys’ fees, paid or incurred by
-Holder. in connection with the collection of any sum due hergunder, or in connection with
enforcement of any of Holder’s rights or Maker’s obligations unde: this Note, the Mortgage, or
any of the other Loan Documcnts

-9, Continuing Liabilitv. The oblwatlon of Maker to pay thc Principal Indebtedness
interest and all other sums due hereunder shall continue in full force and effect and in no way be
impaired, until the actual payment thereof to Holder, and in case of a sale or transfer of all or any
pa(rt of the Security, or in case of any further agreement given to secure the payment of this Note,
ot in case of any agreement or sfipulation extending the time or modifying the terms of payment
abovc rccued Maker shall mevertheless continue to. be ligble on this Note, as extefded or

Promissory Note - _ -4
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modified by any such agreement or st1pulat10n, unless rclcased and dlscharged in writing by
Holder. :

10:  Joint and Seyeral Liability. If more than one persen, corporation, partnership or
other entity shall execute this Note, then each person and entity shall be fully liable for all
obligations of Maker hereander, and such obhgatxoms shall be joint and several.

1. No Oral Changes Waivers. ThlS Note may not be changed orally, but only by an .
agrccmcnt in writing signed by the party against whom enforcemient of a change is sought. The
provisions of this Note shall extend and be applicable to all repewals, amendments, extensions,
- consolidations, and modifications of the .other Loan.Documents, and any-and all references
herein to the Loan Documents shall be deemed to include any such renewals, amendments,

‘ ‘cxtensmns consohdatmns or modifications thereof.

Maker and any future mdorscrs sureties and guarantors hereof, jomtly and -severally,
waive presentment for payment demand, notice of nonpayment, notice of dishonor, protest of
. any dishonor, nofice of protest, and protest of this Note, and all other notices in connection with

the delivery, acceptance, performance, default (except notice of default or other notice required
hereby or any other Loan Document), or enforcement of the payment of this Note, and they agree -
that the liability of each of them shall be unconditional without regard to the liability of any other
- party and shall not be in any manner affected by an indulgence, extension of ‘time, renewal,
waiver, or modification granted or consented to by the Holder; and Maker and all future
indorsers, suretiés and guarantors hereof consent to any. and. all extensions of time, renewals
waivers, or modifications that may be granted by the Holder hereof with respect to the payment
or other provisions of this Note, and to the release of the collateral, or any part thereof, with or
without substitution, and agree that additional makets, mdorscrs, guarantors, or sureties may
become parties hereto thhout notice to them or affecting their habﬁlty hereunder. -

-Holder shall not by any act of omission’ or commission be deemed to waive any of its
rights or remedies hereunder unless such waiver be in- writing and signed by Holder, and then
only to the extent specifically set forth therein; a widiver on one event shall not be construed as
continuing or as a bar to’ or waiver of such right or remedy on a subsequent event. The
acceptance by Holder of payment hereunder that is less than payment in full of all amounts due
at the time of such payment shall not without the express written consent of Holder: (i)
constitute. a waiver of the right to exercise any of Holder’s remedies at that time or at any
subsequent time, (i) constitute-an accord and satisfaction, or (iii) nullify any prior exercise of
any remedy. ' : ' ‘ :

No failure to cause an Acceleration of Maturity hercof by reason of an Event of Defaull
hereunder, acceptance of a past due installment other than one which cures such Event of
Default, or indulgences granted from time to time shall be construed (i) as a novation of this
Notc or as a reinstatement of the indebtedness evidenced hereby or as a waiver of such right of
acceleration or of the right of Holder thereafter to insist upon strict compliance with the terms of
this Note, or (i) to prevent the exercise of such right of acceleration or any other right granted -
hereunder or by the laws of the State of Idaho; and, to the maximum extent permitted by law,
Maker hereby expressly waives the beneﬁt of any statute or rule of Ihworeqmty now provided,

Promissory Note _ 5
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or which may hereafter be provided, which would produce 2 result contrary to orin conflict with
.the foregoing. o s

To the maximum extent permitted by law, Maker hereby wiives and renounces for itself,
its heirs, successors and assigns, all rights to the benefits of any statute of limitations and any
moratorium, reinstatement, marshalling, forbearance, valuation, stay, extension, redemption, and
appraisement, now provided, or which may hereafter be pmvid'ed, by the Constitution and laws
of the United States of America and of any state thereof, both as to itself and in and to all of its
property, real and personal, against the enforcement and collection of the obligations evidenced
by this Note. ) '

12.  Bind and Inuré. This Note shall bind and inure to the benefit of the parties hereto
and their respective legal representatives, heirs, successors and assigns. .

13. GOVERNING ILAW: WAIVER OF JURY TRIAL: CONSENT TO
JURISDICTION AND VENUE; SERVICE OF PROCESS. The provisions of Section 11.11 of
" the Loan Agreement (entitled "Governing Law") and Section 11.12 of the Loan Agreement
(entitled "WAIVER OF JURY TRIAL: CONSENT TO JURISDICTION AND VENUE;
SERVICE OF PROCESS ") are hereby incorporated into this Note by this reference to the fullest
extent as if the text of each such Section were set forth in its entirety berein.

o 14.  Severability. If any provision of this Note or the application hereof to any person
. or circumstance shall, for any reason and to any extent, be invalid or unenforceable, neither the
remainder of this Note nor the application of such provision to any other person or circumstance
shall be affected thereby, but rather the same shall be enforced to the greatest extent permitted by
law, except that if such provision relates to the payment of 2 monetary sum, then the Holder may, -
at its option, declare the entire indebtedness.-evidenced hereby due and payable upon oné
hundred eighty (180) days prior written notice to Maker and, provided no Event of Default is
then continuing, without prepayment fee or premium. Lo

1S.  Usury. It is hereby expressly agreed that if from any circumstances whatsoever
fulfillment of any provision of this Note, at the time performance of such provision shall be due,
shall involve transcending the limit of validity presently prescribed by any applicable usury
statute or any other law, with regard to obligations of like character and amount, then ipso facto
the obligation to be fulfilled shall be reduced to the limit of such validity, so that in no event
shall any exaction be possible under this Note that is in excess.of the limit of such validity. In no
" event shall Maker be bound to pay for the use, forbearance or détention of the money loaned
pursuant herets, interest of more than the current legal limit; the right to demand any such excess. .
being hereby expressly waived by Holder. : :

16,  Notices. The provisions of Section 11.10 of the .L'Oan_ Agreement (entitled
"Notices") are hereby incorporated into this Note by this reference to the fullest extent as if the
ext of such Section were set forth in its entirsty herein.

17.  Time of the Essence. Time is of the essence in this Note aﬁd_ the other Loan
Documents. ‘ ‘ o R , -

Promissory Note 4
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18.  Attorneys’ Fees. Any reference to “attorney fees”, “attormey’s fees”, or
“attorneys’ fees” in this document includes but is not limited to both the fees, charges and costs -
incurred by Holder through its retention of outside legal counsel, paralegals and legal assistants
and the allocable fees, costs and charges for services rendered by Holder’s in-house counsel,
paralegalq and legal assistanis. Any reference to.“attorney fees”, “attorney’s fees”, or

“attorneys’ fees” shall also include but not be limited to those attorneys or legal fees, costs and
- charges incurred by Holder in the collection of any Principal Indebtedness, the enforcement of
any obligations hereunder or under any other Loan Document, the protection of the Sccunty, the
- foreclosure of the Mortgage, the sale of the Security, the defense of actions arising hereunder or
under any other Loan Document and the collection, protection or setoff of any claim the Holdcr
may have in a proceeding under Title 11, United States Code.. Attorneys’ fees provided for
hereunder shall accrue whether or not Holder has provided notice of an Event of Default or of an
_intention to exercise its remedies for such Event of Default Attomeys fees prowded for in this
Note shall be reasonable :

- - 19, Wie I‘ransfcr Payment by Maker to Holdcr of the entire indebtedness evidenced
by the Note and the other Loan Documents, whether by prepayment, at the Maturity Date, by
Acceleration of Maturity, or otherwise, shall be deemed made on a designated Business Day only
if such funds are both sent by a federal wire transfer of immediately available funds and are
received by Holder on such designated Business Day no later than 2:00 p.m. local time in the
- State of California. - Funds not so received shall continue to bear interest at the applicable rate
until payment is received in compliance with the foregoing. :

IN WITNESS WHEREOF Maker has duly executed this Note as of the day and year first
above written.

MAKER:

RIVERBEND ESTATES LC, a Utah limited

By: '

/qugl‘H. Larsen
* Matager

Z0-3141157

Borrower's Social Security/Employer ID Number

Promissory Note 7

CBM-WC\WC058428.5




Case 2:12-cv-00591-BSJ Document 536-5 Filed 11/15/13 Page 18 of 53

“Exhibit “2”

— e -




Case 2:12-cv-00591-BSJ Document 536-5 Filed 11/15/13 Page 19 of 53

- . 25‘3&:%??% REE‘: i Ty RE 7y
OTOOOSVRT0 - MET

MORTGAGE, ASSIGNMENT OF RENTS
AN D SECURITY AGREEMENT
(Riverbend Estates LC)
(dedleton D)

THIS MORTGAGE, ASSIGNMENT OF RENTS ANB SECURITY AGREEMENT
" (this "Insteument") is dated as of May 31, 2007, between RIVERBEND ESTATES LC a Utah
Hmited liability. company, whose address is 1549 West 7800 Soutl, West Jordan, UT ;
mottgagor ("Borrower"), and BARCLAY ASSOCIATES LLC, a California limited iz:ibzltty
company, whose address is 100 Drake's Landmg Road, Suite 167, Grﬂcnﬁrae, CA, a5 mortgagee
{"Lender"). _

WHEREAS, Borrower is a party to that certain Loan Agreement dated as of May 31,
2007, by and among Borrower, Lender and others (the. "Loan Agreement”).

WHEREAS, the Loan Agrcement provides for a loan {the "Loan") to be made by
Lender to Borrower, with a term nmtmmg on June 1, 2009, and in an amount equal to .
43,700,000. .

WHEREAS, the Loan is evidenced by a pmmxsso:y aote (the “Note”) dated the
-same date of Lhis Instrument, made by Botrower.

TO-SECURE TO LENDER (i) the: ‘repayment of the Indebledness, and. aﬂ renewals,
extensions and modifications of the Tndebtedness; ari | (i) the perforinance of the ¢ovenants and
*agreements.of Borrower contained inthe Loan Dociiments and all othier Obl;gauens contained in
_the Loan Documents, Borrower mortgages, warrants, gidnts, conveys and assigns to Lender the

Mortgaged Property, including the Land located in Canyon County, State of Idabo, and described
in E:xlubxt A, attached to this }izistrumem

Borrower warrants and represents thal Bormwer isTawfully seized of the Martgagcd

~ Propetty and has the right, power and authority to morigage, grant, convey and assign the

' Morigaged Property and that the Mortgaged Property is tnencumbered. Bortower covenants that
Borrower will warrant and defend generally the title to the Martgaged Property against all claims
and demands, subject to any easements and restrictions listed in a schedule of exceptions to
coverage in any tifle insurance policy issued to Lender contampnraneously with'the execution
and recordation of this Instrument and insuring Lender's interest in the Martgaged Property,

Covenants: ‘Borrowet-and Lender covenant and agree as follows _

1.  DEFRINIT IONS. The follawmg texms, when used in LhJS Ingtrument (mbludm 4
when used in the above recitals), shall have the following meanmgs but capitalized érms oot
otherwise defined Herein shall have the meunings ascrzbed to such terms in the Loan Agréement

_ (a) "Borrewer" means all persons or entities .1deut:xf1ed as "Borrower" in the
first paragraph of this-Instrisment, together with their successors and assigns

== () ‘“EvcntofBefault"shall have the meaning set forth in the Loan

CBM-WCIWCDS84195 : 1
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Agreement,

(c} "Fixtures" means all property which is so attached to the Laud or the
Imprevemcnts as o constitule a fixture under applicable law, including: machinery, equiprhent,
engines, boilers, incinerators, installed building materials; systenis and equipment for the
-purpose of supplymg or d;smbunng lzeatmg, cooling, eleclricity, gas, waler, air, or light;
anterings, table, wiring and conduils used in conneetion with radio, television, security, fire
prevention, or fire detection or otherwise used to carry electronic siguals; lelephone systens and
equipment; elevators and related machinery and equipment; fire detection, prevention and '
thmgmshmg systems and apparatus; security and aceess conlrol systems and apparalus;
piumbmg systems; water hieaters, ranges, stoves, microwave oveis, refrlgemlors, dishwashers,
.garbage disposcrs, washers, dryers and other appliances; light fixturcs, ¢1w11mgs, stoym windows, -
and.storm doors; pictures, screens, blinds, shades, curtains and curtain rods; mitrors; eabinets,
pancling, rugs and floor and wall covmngs fenccs ‘Arées and plants; swmzmmg poelq, dnd
exercige equi ipment.. .

: (d)  "Governing Jutisdiction" means, with respect to each provision of this:
Instrument, the jurisdiction whose laws govern the construction of the provision pursuant io
Section 11.11 of the Loan Agrcemmt : '

(&) "Governmental Authority” means any board, wmmsssmn dep*xrtrucnt_j
or body of any: munmpd! county, state or-federal governniental unit, or any subdivision of any
of them, that has or acquires jurlsdlctmu over tiie Mortgaged Property or the use, opentlon or
mem\remam of the Mortgaged Property:

(fy “Hazavdous Mammais“ nieans petroleurn wid pc:wieum pmfiucts and
compcunds comtaining them, including gasoling; diesel fuel and vil; cXploswcs flammable
materials; radivactive materials; polychlorinated biphenyls '"PCBS") and compaunds containing
ther; lead and lead-based painl; asbestos or asbestos § in-any forin that isor
could become friable; underground or above-groumnd s anks, whetlier cupty ot containing

-any substangce; any substance the presence of which on tgaged Property is prohibited by
. any federal, statc or local auihonty, any-substance thiat requires special handling; and any other

Jnatetial or substance now of o the futwre defined asa "hazardous substance,™ "hazardous _
“material," "hazardous waste," "toxic substance,” “toxic polium,ut ® Yepniaminant,” or ”pollutant” :

. within the meaning of any Hazardous Malerialg Law.

(g) "Hazardous Matcrta 'Laws" -means all fcdcrai state,. and local laws,
vrdinances and :cguimmns and standards, rule olicies and: other g g,ovemmcntal 1cqmrc1ncut<;
adininistrative rulings and court judgments and dscreezs in effect now or in the future and
mdudmn all amendments, that relate to Hazardous Malerials-and apply to Borrower or {o the
Mortgaged Property. Hazardous Malerials Laws include, but are nd6t limited fo, the
Comgprehensive Environmental Response, Con;pensatmn and Liability Act; 42 U.8.C. Section
9607, et seq., the Resource Conservation and Recovery Act, 42 U.8.C. Section 6901, et seq., the
Toxic Substance Control Act, 15 U.S.C. Section 2601, et seq., the Clean Water Act, 33 U.S.C.
Section 1251, et seq., and the Hazardous Materials Transportauon Act, 49 U.5.C. Section 5101,

el seq., and their state analogs.

-
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(h) “Impositiens” and "Imposition Deposits" are defined in Section 7(a).

(i) "Improvements® medis the buildings, structures, improveinents, and
alterations now constructed or at any time in the future constructed or placed upon the Land,
including any fulurc replacemenﬁs and additions.

» - @) "Indebtedness’ means the pringipal of,-interest em and all other

amounts. due at any time under, the Note, this Instcument-or any other Loan Document, including
. prepayment preiniums, tite chatges, default integest; and Advances as provided in Section 7
hcrcef to pro tect the securily of this Imtrwm.m :

(R) "Land" means the land dcf;cnbcd in Exhibit A,

(0 " “Leases" means al] prcsent and future lcascs, subleases, licenses,

~ concessions or grants or other possessory nterests now or hereafter in force, whether.oral or

' written, covering ot affecting the Morigageci Property, or any portion of-the Mor tgag,ed Propesty
(including proprietary leases or occupancy-agreéments if Borrower is a cooperative housmg
corpotationy), and all modificiltions, extensions or renewals

(m) "Lender” means the entity 1(fpnt1ﬁud as "Lender" in the first paragraph
' 01 this Instrument and its successors and assigns, or any subsequent holder of the Note.

(n) "Loan 'Documents“ shall have the meaning set forth in the Loan
. Agﬁccment. h ' :

(0) "Loan Serv'i'cu " means-the entity thal from time to time js desiguated by
Lender lo collect payments and deposits and receive fiotices under the Notes, this Instrument and
arty other Loan Document, and otherwise t6 service the loan &videnced by the Notes for the
benefil of Lender. Unless Borrower receives notice to the contrary, the Loan Sew:cer is the
-entity identified as "Lendcr" in the Girst pamg,rapii of this lustiument.

P "Mmtgaged ‘Property" means all of Borrower's prcseut and future Ilé,[lt
title and interest in :md to all of the foliowmg '

(1) the Land;

(2) ‘the Improvements;
£3) ‘ the Fxx turcs;
(4) the Perqonﬂty,

(5) all current and future tights, mcludmg air rights, development
rights, zoning rights and other similar rights or interests,
casements, tenements, rights-of-way, strips and gores of fand,
streets, alleys; roads, sewer rights, waters, watercourses, and

: appurtenances related to or benefiting the Land or the
- ‘Improvements, or both, and alt rxghts -of-way, strects, alleys and

GHM-WOWESB419.5 . 3
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(6)

roads which may have been or may in the future be vacaled;

all proceeds paid or to be paid by any inswrer of the Land, the.
Improvements, the Fixtures, the Personalty or any other patt of Lhe

© Mortgaged Property, whether or not Borsower obtained the

Y

insurance pursuant to Lender's requirement;

all awards, payments and other compensation made ot to be made
by any municipal, state of federal authority with respect to the
Land, the Improvements, the Fixtures, the Personalty ot any other
part of the Mortgaged Property, including any awards ot

“setflements resulting from condemnation proceedings-or the total

or pagtial taking-of the Land, the Improvements; the Fixtures, the

~ Personally or any other part of the Mortgaged Propeity under the

®

power -of eminent domain or othetwise and- mcludmg any .
conveyance ia licu thereof;

all contracts, oplions and other agreements for the safe of the Land,

the Improvements, the Fixtures, the Persopalty or any other parl of

the Martgaged Property eatered into by Botrower now of in the
futuse, including cash or securities deposited {0 secure

performance by parties of their obli gdtmna‘

all-proceeds front the cmwerszon, voluntary oF mvolunlary, of apy
of the above into cash or liquidated claims, and the right to. coIIe:(,i

such proceeds;.

(1)
RSN

1z

(@13)

e

all Rents and Leases;

all e,ammgs, royalties, accounts receivable, issues - and profits from
the Land, the Improvements or any other pait of the Mortgaged
Property, and all updisbursed proceeds of. the Joan seeured by this
Instrumentand, if Borrower is a cooperative housing corpofation,
naintenance charges or assessmenis payable by shareholdets 6r
residents; _ - '

all wfuﬁds o1 rcbales of Tmpositions by any municipal, state or
federal authority or'insurance company (other than refunds
applicible to periods before ‘the real property tax year in which this
Tustrument is dated);

all tenant security deposifs which hdva nol been forfextud by any .
tenant under any Lease; and

all niames uuddr or by which the Morigaged Propeity may be -
‘apérated or known, and all trademarks, trade names, and goodwill
: ,rehtmg to-of the Morlgaged Property.
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(qQ) "Note" means the Note described on page 1 of this Instrument, including
all schedules, riders, allonges and addendla, as such Note may be amended front timé to time.

(r)  "Persenalty" meuns all equiprent,  machinery, buﬂdmg materials, and
~ other tangible personal property (other than Fixtures) which are used now or in the fulure in
connection with the ownershlp, management or operation of the Land or the Improvements or
are located on the Land or in the Improvements; and any. operating agreements relating to the
Land or the Improvements, and any surveys, plang and specifications and contracts for

architectural, engineering and coustructionscrvices relating to the Land or the lmprovements and - -

all other intangible property and rights refating to the operation of or used in connection with, the
. Land or the Impwvenmnts, mcludmg all governmental permits relating to any activities on the
Lzmd :

() “"Rents" means all rents (whether from residential or non-residential
spuce), revenues and other income-of the Land or the bmprovements, whether now due, past due,’
or to become due, and deposits forfeited by tenants.

(1) "Taxes" means ull taxes, assessiments, vaull rentals and other charges, if
any, general, special or otherwise, including all assessments for schools, public betterments and
general or Jocal improverments, which are levied, assessed or imposed by any public authority ox
quasi-public authority, and whxch if not paid, will become a lien, on the Land or the
Improvements. :

() “Fransfer” means a sale, assignment, pledge, transfer or other
dispusition (whether voluntary or by operation of law) of, or the granting or creating of a lier,
encombrance or security interest in, any estate, right, title or iitterest in the Mortgagcd Pmpcrly
of any portion thereof. :

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT. This
Instrument is alsc a security agreement under the Uniform Commercial Code for any of the
Mortgaged Property which, under applicable law, may be subject Lo a security interest under, the
Uniform Commercial Code, whether acquired now or in the future, and all products and cash and
nan-cash proceeds thereof (collectively, "UCC Collateral”), and Borrower hereby grants to
Lender a security interest in the UCC Collateral, Borrower shall execute, and deliver to Lender,
upon Leoder's request, financing statements, continuation statetents and amendments, in such
form as Lender may require to perfect or continue the perfection of this security interest.
Borrower shall pay all filing costs and all costs and expenses of any record seurches for financing
stateinents that Lendermay require. . Without the prior writien consent.of Lender, Borrower shatl

. not ¢reate or permil Lo exist airy other lien o Security interest in any of the UCC Collateral. Ifan
. ‘Event of Defaulf lias ocourred and is contnmmg, Lender shall have. the remedies of.a secured -
party undet the Uniform Commercial Code, in adtmmn to all renedies provided by this
Instrument or existing under applicable law. Lender may exercise its remedies against the UCC
Collaieral sepatately or together, and in any order, without in any way affecting the availability
of Lender's other remedies. Fhis Instrument constitutes a financing statement with respect (o any
part of the Mortgaged Property whiclr is now or may become a Fixture.

CBM-WOWC058419.5 : 5
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3. ASSIGNMENT QF REN’I’S; APPOINTMENT OF RECEIVER;
LENDER IN POSSESSION.

(a) As part of the wnmderatum for the Indebtedness, Borrower absolutely

~ and unconditionally assigns and transfers to. Lender all Rents. ‘It is the intention of Borrower {o.
establish a present, absolute and {rrevocable transfer and assignment to Lender of all Rents and
to authorize and émpower Lender o collect and receive all Rents.without the. necessity of further
action on the part of Borrower. Prompily upon request by Lender, Borrower agrees to execute.
and deliver such further assignments as Lender may from time to time require. Bogrower and -
Lender intend this assignment of Rents to be immediately effective and to constitute an absolute
present assignment and-not aiyassignmient for additional security only. “For-purposes of giving
elfect fg this absolute agsignment of Rents, and for no other purpose, Rents shall not be deenied
'to be a parl of the. “Moitgaged Property," as that lerm g defined in Section. 1 Hamvm, if this
‘present, absolute and unconditional assipnment of Rents'is not cnfnrceablc by ﬂ% terins under the
laws of the Gavcrmng Jurisdiction, then the Rents shatl be included as a part of the Mortgaged
Property-and it is the intention of the Borrower that in this circumstance this Insirument create
and peifect a lien on Rents in favor of Lf.nder, which lien shall be effective as of the date of this
Anstrumenl. ‘

. (L) After the - occurrence of an Event of Default, Bori ower adthorizes Lender
1o mliuut sue for and compromise Rents aud directs each tenant of the Mortgaged Property to
pay all Rents to, or as direcled by, Lendetr. However, unitil the occutrence of an Bventof
Default, Lender hereby grants to Borrower a revocable license'to coflect and receive:all Rents, (o
hold all Reuts in, frust for the benefit of Lender aiid to-apply alf Rents to:pay the instaliments of .
inferest aiid principal then due-and payable under the Notes and the other amounts then due and-
payable under the other Loan Documents, incliuding Imposition Deposits,‘and (o pay the currcm
costs and wpun'ws “of managing, apcratmg and maintaining the Mortgaged Property, inel
utilities, Taxes and insurance premiunis (1o the extent notincluded in Imposition De
tenant improventents and other capital expeuduures So long as no Bvent of Default hag”
peeurred and i§ continuing, the Rents temaining after application pursiiant to the preceding,
- "gentence may be retained by Borrower free and clear of, and relessed from, Lender's rights with
- respeet to Rents under this Instroment. - From and after the occurrence of an Event of Default,
and without the necessily of Lender entering upon and taking and maintaining control of the
Mortgaged Properly directly, or by a receiver, Bortower's license to collect Rents shall

automatically terminate and Lender shall without police be erititled to all Rerits.as thiey become

due and payable, including Rents then due and unpaid. Borrower shall pay to Lender upon
demand all Rents to which Lender is entitled. At any time on or after the date of Lender's
demand for Rents, Lender may give, and Borrower liereby irrevocably authorizes Lender to give,
“notice to all tenants of the M{}rtgab,ed I’raperty iristructing them to pay all Rents to Lender, no
tenant shall.be obligated to inquire further as to the oceurrence or continuance of an Ryent of
Default, and no tenant shall be obligated to pay to Bofrower any amounts whicliare actually paid
to Lender in response to such 'z notice. Any such siotiee by Lender shall be. delivered to cach
tenant personally, by mait-or by delivering such demand to cach rental unit Borrower shall not
interfere with-and shall cooperate wnh Lender's: aoﬂecuon of such Rents.

(¢) Barrower mprcqenls and warrants to Leudcr that Borrawer has not
executed any prior assignment of Rents {other than dn assignmgent of chts sec:urmg
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indebtedness that will be paid off and discharged with the proceeds of the loan evidenced by the
Notes), that Borrower has not performed, and Borrower covenants and agrees that it will not
perform, any acts and has riot executed, and shall not execute, any instrument which would
prevent Lender from exercising its rights under this Section 3, and that al the time of execution -
of this Iuslrument there has been no anticipation or prepayment of sy Rents for more than two’
mouths priot to the due dates of such Rents, Borrower shall not collect or accopt payment of any
Reits'more than two months prior to the due dates of such Rents.

{d) 'If an Evam of Default has occurred and is continuing, Lender may,
regardless of the adequacy of Lender's security or the solvency of Borrower and even in the
absence af waste, eater upon and take and iaintain full control of the Morigag,cd Property in
order to perform all acls that Lender imits discrelion determincs to be necessary or desirable for
the operation and main{enance of the. Mmrtgagad Propesty, including the execution, canceilation
or modification of Leases, the collection of all Rents, the making of repairs to the Mungaged
Property and. the execution or texmination of contracts prowdmg for-the management, ope.muon
or maintenance of the Mortgaged Property, for the purposes of enforcing the.asgig
pursuant to Section 3(a), protcutmg the Moitgaged Property or the security of this Tnstrument, or
for such othér purposes as Lender in its discretion may deem necessary or desirable.
Alternatively, if an Bvent of Default has occurred and is contjunuing, regaidless of the adequcxz,y
of Lender's security, without regard to Borrower's sotvency and without the necessity of giving
prior notice (oral or writieﬁ) to Borrower, Lender may-apply to any court having jurisdietion for
the appointment of a receiver for the Mortgaged Property to take any or all of the actions:set
forth in the preceding sentenice.. If Lender elécts to seek the appointment of a receiver for the
Mortgaged Property at any fime after an Bvent of Default has occurred and is continuing, -
Borrower, by its execution of this Instrament, expressly consents to the appomtmfmt ofsuch
receiver, ma,ludmg the appointment of 4 receiver ex parte if permitted by applicable Taw. . Lender
or Lhie receiver, as the case may be, shall be.eatitled to receive a reasonable fee for mauagmg the
Morlgaged Property. lmmediately upon ;sppomtmcnt of a receiver or immediately npon the
Lender's entering upon and taking possession and control of the Mostgagbd Property, Borrewer
shall surrender-possession of the Mortgaged Property to Lender or the recsiver, as the:cige may
be, and shall deliver to Lender or the receiver, as the case may be, all documents, records
(including records on.electronic or magnetic media), accounts, surveys, plaiis, and specifications
* relating to ihe Morlgaged Propesty and all secttity deposits and prepaid Rents, 1 the event
Lexider lakes possession and control of the Mortgaged Property, Lender may exclude Borrower
and its rcpxescnlmvw from the Mortgaged Property. Borrower acknowledges anfl_.ag! ges. thdt
the exercise by Lender of any of the rights conferred under ihis Section 3 shall fiot be.construed
te-inake Lender a morigagee- 111-possessmn of the Mortgagged Property so lofg a§ Lcndar has riot
itself entered into actual possession of the Land az‘xd Improvements. .

_ (e} If Lender enters the Mortgaged Prapesty, Lender shall be: lnhle ta
account only to Borrower and ouly for those Rents actually reccived. Lender shall not be liable
to Borrower, anyone claiming under or through Borrower or anyone having an inlerest in the
Morigaged Property, by reason of any act or omission of Lender under this Section 3, and
Borrower hereby releases and discliarges L(,ndcx from any such liability to the fullest extent
permiticd by law ' :
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_ (f)  Ifthe Rents are not sufficient to nieet the costs of taking conimi of and
mianaging the Mortgaged Property and collecting the Rents, any funds expended: by Lender for
Such purposes-shall become an additional part of the Indebtedness as provided i in Section 7.

(g) Any enlering upon and tzking of control of the Mertgaged Pmpelty by
‘Lender or the receiver, as the case may be, and any apphcmon of Rents-as provided in this
Instrumenit shall not cute or waive any Event of Default or invalidate any ether right or remedy
of Lender under applicable law or provided for in this Instrument,

: 4..  ASSIGNMENT OF LEASES; -HSASES AFPECTING 'I‘,HE MORTGAGED
PROPERTY. ' T

{a) As p’xrt of the cons;dcratmn for the Indebtedness, Borrower absolutely
and unconditionally assigas and transfers to Lender all of Borrawer's right, fitle-and interest-in, to
and under the Leases, inchiding Bormwarq right, power and authority o modily the tcoms of any
such Lease,.or-extend or tefminate any such Lease. It is this intention of B et to establish a
- present, absolute and irrevocable transfer and assignment to Lender of all of Borrower's sight,
title and interest in, to and-tnder the Leases. Borrower and Lendex intend this agsignment of the
Leases {0 be immediately effective and to constitute an absolute present assignment and not an
- assignment for additional security only. For purposes of giving effect to this abisolute

assignment of the Leases, and for n6 other purpose, the Leases shall not be deemed 1o be a part
of the "Mortgaged Property,” as that term is defined in Section 1(p). If this preseat, abselute and
unconditional assignment of the Leases is not enforceable by its feoms under the Faws of the’

: Govcrnmg Jurigdiction, then the Ledses shall be'included as a pait of the Mortgaged Property,.
and it is the intention of the Borrower that i in this circumstance this- Tnstrument greateand perfect
alien on the Leases i in favorof Lender, whicl: fien shall be effective as of the daée of this
Instrument.

{b)  Until Tender gives notice to Borrower of Lender's exercise of its rights

under this Section 4, Borrower shall have all rights, power and autbority granted to Borrower
~under any Leage (except as otherwise limited by this Section or any othier provision of this
Instrument), including the right, powet and authority to modify the lerms of any Lease or extend
or terminate any Lease. Upon the occurrence of an Bvent of Default, the permission given to -
Botrower pussuant to the preceding sentence to, exercise all rights, power and authority under
Leases shall automatically terminate. Borrower shall compty with and observe Borsower's |
obligations under all Leases, including Borrower's obhgaﬁons pertaining to the maifénance and

disposition of tenant ‘sc,cunﬁy cte,posxis

(c,) Berch:r acknowledgeq and agrees that the caerc:se by'Lcndcr, either
directly or. by a receiver, of any of the righis conferred under this Section 4 shialt siot be' construed
‘to make Lender a mortgauee-mapcssesswn of the Mortgaged Propesty so long as Lender has not
itself entered into’actual possession of the Land and the Improvements. The acceptance by
Lender of the assignment of the Leases pursuant lo Section 4(a) shall not at any time of in:aiy
event obligate Lender to take any action under this Inslrummzt or o cxpe:nd apy money or
incur any cxpenses. Lender shall not be liable in any way for any injury or damage to person or
property sustained by any person or persons, fiom or corporatlon in or about the Mortgdgcd
Property. Prior to Lender's actual entry into and taking possession of the Mortgaged‘ Properly,
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Lender shall not (i) be obligated to perform any of the terms, covenaiits and conditions contained
in any Lease (or otherwise hiave any obligation with respect to any Lease); (ii) be obligated Lo -
appear in or defend any action or proceedmg relating to the Lease of the Mortgaged Property; or
(iii) be responsible for the operation, control, care, management or repair of the Morigaged
Property or-any portion of the Motigaged Property. The execution of this Instrument by
Borrower shall constitute conclusive evidence that all wspon&bxhty for the operation, control,
care, management and repair of the Mortgaged Properly is and shall be’ ﬂxaﬁ of Bormwer, prior {o
such actual entry and taking of possession.

{d) U’ptm delivery of notice by Lender to Borrower of Lender's exercise of
Lender's rights under this Sgction 4 at any time afterthe: occurrence of an Bvent of Default, and
. without the necessity of Leﬂder entering upon and taking and maintaining-control of the -
Mortgaged Property directly, by a receiver, or by any-other manner or proceeding permitted by .
the laws of the. Property Jurisdiction, T ender immediately shiall have all rights, powers and
authority granted to Borsower under any Lease, including the right, power and authority (o
modify the terms of any such Lease, or extend or terminate any such Lease:

: (e) Barrower shall, prompﬂy upon Lender's request, deliver to Lender an
exocuted copy of each residential Lease then in effect. All Leases for residential dwelling units
shiall be on forms approved by Lender, shall be for initial terms of atleast six montlis-and not
more than two years, and shall not include oplions to purchiase. . I custorary in the-applicable
market, residential Leases with terms of less thait six months niay be permitted wiih Lender's
‘prior written consent. :

(1) Boreower shall 1ot lease any portion of the Mortgaged Propetty for pon-
residential use except with the prior written consent of Lender and Lender's prior writlen
approval of the Lease agrecment: Borrower shallngt modily the terms of, or extend or
terminate, any Lease for nonresidestial use. (including any Lease in existence on the date of this
Instrument) without the prior written consent of Lender, Borrower shall, without request by.
Lender, deliver an executed copy 6f each non-residential Lease-to Lender promiptly after. such.
Lease is 51g,m,d All non-residential Leases, including renewals or extessions of existing Leases,
shall specifically provide thal (1} such Leases are subordinate to the lien of this Instrument
(unless waived in writing by Lender); (2) the:tenant shall attorn to Lender and any purchaser at a
foreclosure sale, such attorainent to be sclf-executing and effective upon acqmaxtmn of title to
the Morlgdgcd Pmperly by any purchaser at a foreclosure sale o by Lender in any mutmer; (3)
the tenant agrees to execule such further evidences of attornment as Lender or any purchaser at a
foreclosure sale may from time to time request; (4) the Lease shall not be terminated by
foreclosure or any other transfer of the Mortgaged Property; (5) after a foreclosure sale of the
Mortgaged Property, Lendet or any other purchaser al such foreclosure sale may, at Lender's or
such purchaser’s option, accept or (erminate such Lease; and (6) the lenant shall, upon receipt
after the occurrence of an Event of Default of a written request from Lender, pay all Rents
payable under the Lease to Lender.

(g) . Borrower shall not receive or accept Rent under any Lemc (whuthcr
residential or non-residedtial) for more than two months in advaucc

e -
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5. PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN
. DOCUMENTS; PREPAYMENT PREMIUM. Sce the Loan Agrecmeut and Note for the scope
. of the obligations under this Secﬁon

6. COMPLIANCE WITH LAWS. Bortower shall comply with all laws,
ordinances, regulations and: requirements of any Governmental Authority and all recorded lawful
covenants and agreements relating to or affecting the Mortgaged Propexty, including all laws, '
ordinances, regulations, requirepients and covenants pertammg to health-and safety, construction
of improvements on the Mgrtgaged Propcrty, fair housing, zoning and land use, and Leases:
Borrower also shall comgly with all applicable laws that pertain-to the maintenance: aid

-disposition of tenant security deposits. Borrower shall'at all times maintain records sufficient to
demonstrate compliance with the pmvxsmns of thig Section 10. Bmmwez shall take appropriate
- measures {o prevent, arfd shall not engage in or knowingly perinit, any illegal activities at the
Mostgaged Property that could endanger tenants or visitors, result in damage to the Mortgaged
Property, resull in forfeiture of the Mortgaged Property, ot otherwise materially impair the lien
created by this Instrument or Leuder’ 'sinterest in tlie Motigaged Property. Borrower represents
and warrants lo Lender that no portion.of the Mortgaged Property has been or will be-purchased
with the procecds of any iltegal activity.

4. PROTECTION OF LENDER'S SECURITY.

(2) If Borrower fails to perform any of ils obligations under this Iustrument
or any other Loan Document, or if any action or proceeding is commenced which purports to
affect the Mortgaged Pmp;my, Lender's secarity or Lender's: ghis under this-Instrument,
including eminent domain, Ingelvéncy, code enforcement, civil'or criminal forfeiture,
enforceritent-of Hazarde _aleuals Laws, [tandulent conveyance or morgam?auom or
- proceedings involvinga bankrupt or decedent, then Lender at Lender's oplion may make such
appearances, disburse such. sums and lake such.actions as Lender reasonably deems necessary to
perforny such obligations of. Borrowsr and to protect Lender's interest, including (1) puyment of
fees and out-of-pocket capenses -of atiorneys, accountdnts, inspectors and- consultznts, (2) entry
upon the Mortgaged Property to make repairs.or secure the Mortgaged Property, (3) procuremient

of the insurance required Hy.gection 13, and (4) payment of ameums which Borrower has Tailed

to pay under Sections 9 and 31.

{(b) Any armounts disbursed by Landcr under this Scf.',iir:)n 7,01 uncler any
other provision of this Instrument that treats such disbursement as being made under this Section

7, shall be added to, and become part of, the principal component of the Indebtedness, shall be
“immediately due and payable and shall bear interest from the date of disbursement until paid at a

rate equal to the weighted average of each “Default Rate”, as defined in each of the Notes, as
determined by Leuder action.

{c) Nothing in this Section 7 shall wqwrc Lender to incur any expcns& or
take any action with respcct to the Mottgaged Property. .

8. INSPECTION. Lendershall have the right to make enicy onto the Morigagcd
Property; and to olherwise verify, examine and inspect the amouat, qum’mty, quality, value. and
condition gf, or any other matlcx refating to f:hc%/Imtgagcd Pmpex Ly, plOVl( led, however, that
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prior to an Bvent of Default, all such eniries, examinations dnd inspections shall be conducted at
reasonable times during normal business hours. :

9. TAXES: OPERATING EXPENSES.

: (8) Borrower shall pay, or cauge.to be.paid, all Taxes, when due and before
the addition of any interest, fine, penaity or cost.for honpayment,

: (b} Borrower shall pay the expenses of opcrdting, mtanaging, maintaining
and repairing the Mortgaged Property (including insurance premiums, utilitics, repairs and
replacements) before the last date upon wluch cach such payment may be made without any
pemlty or micrest d:xarge being added.

10. TRANSFE TEKS; LIENS; ENCUMBRANCES. A Transfer of all or any part of
the Mortgaged Property or-any. interest in and to the Mortgaged Property, with the exception of
Transfers exptessly permitted under the Loan Agresment. and Note shall cnn*;u!,ute ain Bvent-of .~
Default under this Instrument :

: 11. PR‘ESLRVATIQN MANAGEMENT AND MAINTENANCE OF
MORTGAGED PROPERTY. Borrower (4) shall nof commit waste of permit impaitment or
dcleuoxanon of the Mmlgag&d Pioperty, (b) shall not abandon the Mortgaged Property, (¢) shall

© restore or repair promptly, ina good and workmanlike manner, any damaged part of the
Morigaged Piopm Ly to the eguivaleni of its original condition, or such ellier condition as Lender
away approve in writing, whether or not insurance proceeds or condemnation awards are available
to cover any costs of such testoration or repair, (d) shall keep the Mor tgaged Froperly in good
repair, and’ (e) shall give notice to Lender of and, unless otherwise directed in-writing by Lender,
shall appear in and defend any action-or plocccdmg purporting (o affect the Mortgaged Property,
Lender's security or Lendet s righls under this Instrument.

12. ENVIRONME&NTAL HAZARDS.

(a) . Bortower shall not cause or permit any of the following

(1) the presence, use, genetation, release, treatment, processing, - ‘
storage (including storage in-above ground and undergroumnd |
storage- tanks), handling; or disposal of any Hazardous Materials ' ‘
on or under the Mortgaged Property or any aother property of
Borrowc: that is ad}'xcent to the Mortgaged Pmperly

{2) the iransportahon of any Hazardous Materials to from, or across
the Morlgaged Property;

(3) any occurrence or condition on the Mortgaged Property or any
other property of Borrower that is adjacent to. the Morfgaged
Properly, which occurrence or condition is or may be in violation
of Hazardeus Malterials Laws; or

o~ b e . - ’
(4) any violation of-or noncompliance wiih tlie terms of any
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Environmental Permit with respect to ﬁiﬁ-MorLgagéd'Pmpeﬁy or
" any property of Borrower that s adjacent to the Morigaged -
Property. ' '

The maters described in clauses (1) through (4) above are referred lo collechvcly in
this Secuon 12 as "l’rnhlhlted Activities or Conditions®,

(b) Prohibited Activities or Conditions shall not mcludc the safe and fawful
use and storage of quantities of (1) pre-packaged supplics, cleaning materials and petroleum
products cw:tommly used in. the operauon and maintenance of residential properties, (2)
cleaning materials, personal grooming ilems and other ifems sobd iz prc-pack*zged containers for
consumer use and used by tenants and occupants of residential dwelimg units in the Morigaged
Property; and (J) petrolenm products used in the operation and nigintenance of motor vehicles
. from time to time located on the Mortgaged Property’s, so long as.all of the foregoing are used,
_stored, handled, transported-and disposed of in compliance with Hazardous Materials Laws,

(¢) Borrower shall take al] conumercially reasonable actions (including the

- inclusion of appropriale provisions in any Leases executed aftér the date of this Instrument) lo
prevent its employees, agents, and conlractors, and all teniants and othier occupants from causing
or, permitting any. Prohibited Activities or Conditions. Borrower shatl not lease or allow the
sublease or use of all or any portion of the Mortgaged Property to auy fenant or subtenant for
nonrésidential use by any user that, in the orclumry course-of its bus1nc<zs, would cause ot perrmt ~
any-Prohibiled Activity or Congdition

@ Bc}rwwer represents anc! watrants:fo: Tender thal, exceptas pmvmualy
disclosed by Borrower to Lender in wriling mdudmg, w1thout_-=lnmtaﬂ0n, s phascI
_envirenmental report provided to Lender in-connection with this (ransaction:

(1} Borrower has nol ai any time engaged iu, caused gr pe:mi_t_tdjd any:
Prohibited Activities or Conditions;

(2) To lhe best of Borrower's knowledge after reasonable and diligent
inquiry, no Prohibited Activitics or Conditions ﬁXISl or havc
existed;

(3) Except to the extlent previously disclosed by Borrower to Lender in
writing, the- ‘Mortgaged Property dogs not now contain any
underground slorage tanks, and, to the best of Borrower's
knowledge after reasonable and diligent inquiry, the Mortgaged
Property has not contained any underground storage tanks in the
past, If there is an underground storage tank located oii the
I’ropcrty which has been previously disclosed by Betrower to
Leuder in writing, that tank comiplies with all requirements of
Hazardous Maferials Laws;

'(,4) Borrower has complied with all Hazardous Malérials Laws,

~ - - including all requirements for pofification regarding releases of
‘ Hazardous Materials. Without limiting the generality-of the
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foregoing, Borrower has obtained all Environmental Permils
required for the operation of the Mortgaged Property in accordance
with Hazardous Malerials Laws now in effect, and all such
Environmental Permits arc.in full force and effect;

(5) - No event has occurréd with Tespectto. the Mortgagad Propeity that
constitutes, or with the passing of tinte orthe giving-of notice
‘would constitute, noncompliance with the temis: of any

. Environmental Permiit; .

{6) There are no actions' suits, claims or proceedings pending or, to
the best of Borrower's knowledge after reasonable and diligent -
inquiry, threatened that involve the Mortgaged Property and allege,
arise out of or relate (o any Prohibited Activity or Condition; and .

(7)  Borrower has not received any ¢omiplaint, order, notice of viglation
or other communication {rom any Governmental Authority with’
regard to air emissions, waler discharges; noige emissions or
Hazardous Materials, or any other environmental, health or safety
matters affecting the Mortgaged Property or any other property of
Borrower that is adjaccnt“to the Mortgaged Property.

“The representations and warranties in this Saclion 12 shall be continuing rcpresentauous and
warranties that shall be deemned to be made by Bofrower throughout the termy of the Loan
evidénced by the Note, until the hldehtedﬂcss has been paid in full,

(c) Borrowcr shall pmmptiy notify Lender in writing upon the eccurrence of
any of the following cveuts

{1) Borrower's discovery of any Prohibited Ac:tmty or Condition;

(2) Borrower's receipt of or knowledge: ofany complaint, order, notice
of violatioh or other communication from auy Governmental
Authority or other person with regard to present or-future alleged -
Prohibited Activities or Conditions or any other environmental,
heaith or safety matiers affecting the Mortgaged Property or any
ather property of Borrower that is adjacent to the Morigagsd
Propesty; and

(3) Any reprcsentaiion or warranly in this Section 12 becomes uritrue
- after the date of this Agreement.

Any such notice given by Borrower shall not relicve Borrower of, or resultin a waiver of any
obligation under this Instrument, the Nota, or any other Loan Document.

{fy . Borrower shall pay prompliy the costs of any environmental inspections,
tests or audits ("Environmengal Inspections”) required by Lender in connection with any
fareclosure or dccd in licu.of foracio.sure, or required by Lender followmg a reasonable
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determination by -Lender that Prohibited Activities or Conditions may exist. Any such costs
incurréd by Lender (including the fees and out-of-pocket costs of attorneys and technical
consultants whether incurred in connection with any judicial or administrative process or
otherwise), which Borrower fails to pay promplly shall become an addilional part of the
Indebtedness as provided in Section 7. The zesults of all Envitofimental Tnspections made by
Lender shall at all times remain the property of Lender and Lender shall have no obligation to
disclosc or atherwise make available to Borrower or any-etlier party such results or amy other
information obtained-by Lender in connection with-its. Environmental Inspections. Lender

“hereby reserves the right, and Botrowet hereby expresy atitliotizes Lender, to make available to
any party, including any prospective bidder at a forgctosure sale of the Mortgaged Property, the

" results of any Envirenmental Inspections made by Lender with respect to the Morfgaged

_Property. Borrower consents to Lender notifying any party (either as.part of 4 notice of sale or -
othetwise) of the results of any of Lender's Envitonmenial Inspections. Borrewer acknowledges
that Lender caunot coritrol of otherwise assure the trithfulness o accuracy of the results of aqy
of its Bnvironmental Inspections and that thie-release of such results fo prospeéctive bidders ata .
foreclosure salc of the Morlgaged Properly may have a material and adverse effect upon the
amount whicli a party may bid at such sale. Borrower agrecs that Leuder shall have no lability
whatsoever as a result of deliveting (he results of any of its Environmental Ingpections lo auy

. third party, and Borrower hefeby releases and forever disciarges Lendet from any and all elaims,
damages, ot cauges of action, arising out of; connccted witlx,c’r incidental to the results of, the
defivery of any of Lender's Environmental Inspections. ‘ :

' (g)m If any inyestigation, site monitoring, containment, clean-up, resloration
or other remedial work ("Renedial Work") {s necéssary to comply with any Hazardous
Materials Law or order of any Governmental Authority that his eracquires jurisdiction oves the
 Mortgaged Property-of the use, operation or improveiment of the Mortgaged Property under any

Hazardous Materials Law, Borrower shall, by the: eatlier of (1) the applisable deadline required
by Hazardous Materials Lave or (2) 30-days after-fiotice from Lender demanding such action,
‘begin perforining the Remedial Work, and thereafter diligently prosecute itto comipletion, and
shall in any event complete the work by the time required by applicable Hazardous Malerials
Law. If Borrower fails 1o bégin on a timly basis or diligently prosecute any requitcd Remgdial
" ‘Work, Lender may, al its option, cause the Remedial Work ta be completed, in which case.
Borrower shall refmburse Lender on demand for the cost of doing so. Any retmbursewment due
from Borrower to Lender shall become part of the Indebtedness as provided in Section 7.

() Berrower shall cc}{dperalc with any inquiry by any Governmental
Authority aud shail comply with any governmental or judicial order, which arises from any
alleged Prohibited Activity.or Condition. ’ : ‘

. (i) Bortower shall indemuity, hold harmless and defend (i) Lender, (if) any
- prior awner or hatder of the Note, (i) the Loan Servicer, (iv) any. prior Loan Servicer, (v) the -
* officers, directors, shateholders, partners, siployces and tiustess of any of the foregoing, and-
(vi} the heirs, legal representatives, successors and assignsof each of the foregoing (collectively,
the "Indemmities”) from dnd against all proceedings, claims, damages, penalties and costs
* (whether initiated or sought by Govemmental Authorities or piivate parties); including fees-and
out-of-pockel expenses of attorneys and ‘expert withesses, investigatory fees, and remediation.
costs, whether incurred in conpection with any judicial or-administrative process or otherwise
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arising directly or indirectly from any of the follawing_

)

@

&)

“

)

Any breach of any repmsentatmn or warranty of Bo:rower in this
Scctmn 12.

Any faﬁuxe_by Borrower to perforni any of its abligations under

‘The ex‘stence or allegcd existence of any Prohibited Activity or
Cond:uon

‘The presence or alleged pm‘ic'nw of Hazardous Materials on or
under the Mortgaged Property or any property of Borrower E that .
is adjacent to the Mortgaged Properly; and

The actual or allegé‘d violation of any Hz:zardous Mﬁf&ri;als Law,

() Counsel 5elcctecl by Bormwer to defend Indemmtws shall be subject to
the a ppmval of those indemnitees. -Any Indemnitee, however, may elect to defend any claim or
iegal or administrative proceeding at Lhe B(}rrowcr ] c*{pan&e

(k) Borrower shall not, mt}wul the prior written consent of those
Indemnitees who are named ag partics to a elaim or legal or administrative proceeding (a

Claim"), settle or comptomise the Clajri

settioment: (1) resulfs in the-entry of any

B judgment that does not include as an uniconditional term the delivery by the- claimant or plaintff
1o Lender of a written relcase of those Indcmnﬂ%s, satisfactory in form and subsiance to Lender
or (2) may malterially and adversely affect Lender, as doiwnmefi_‘h_y‘Lender in its discretion.

&) Borrower shall, at its own cost 3&11’€1';f'(§sxpéﬂ‘%é, do-all of the following;

(1)

2)

©

Pay or salisfy any judgment or ciccwc that niay be entered against
any Indemnitee or Indeinnitees in anylegal or administrative '
proceeding incident to any matters againgt which Indemnitees are
entitled to be indempified under this Section 12; :

Reimburse Indemnitees forany expenses paid or incwred in
connection with any atlers against which Indemnitees are entitled
to be indemniﬁeﬁzd under this Se’ction 12; and

Reimburse Indemnitees for any and all expenses, mcludmg fees
and out-of- packet cxpenses of attorneys and expert witnesses, paid
or incurted in connection with the enforcerent by. Indenmitees of
their rights under this Section 12, or in mogitoring and
patticipating i'n-a-ny legal or administrative proceeding.

(m) Inany cxrcumstam.es in which the mdammty under this Section 12
applies, Lender may cmploy its own legal counsel and consultants to prosecute, defend or
negotiate any claim or legal or administrative proceedmg and Lender, with the prior writlen
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- consent of Borrower (which shall not be unrcasonably withheld, delayed or conditioned), may
settle or compromise any aclion or legal or administrative proceeding. Borrower shall reimburse
Lender upon demand for all costs and expenses incurred by Lender, including all costs of
settlements entered into in good faith, and the fees and out-of-pocket expenses of such attorneys
and consultants.

(n) The provxﬁwns of this Section 12 shall be in: addition 1o any and all other
obligations and labilities that Botfower may have.under appllcdblc law or under other Loan
Documents, and each Indemnitee shall be entitled to indemnification under-this Section 12
without'regard to whether Lender or that Indemnitee has exercised any rnghts against the
Mot (gaged Properly of any other security, pursued any rights against any guaranter, or pursoed
any other rights available under the Lioan Documents or appilcablc law. If Borrower ¢onsists .of
more thag one person of entity, the obligation of those persons oretitities to'indemnify the
Indemnitees under this Section 12 shall be joint and several, The obligation of Borrower to
indemnify the Indemnitees under this Section 12 shall survive any repayment or dlSderg& of the
Indebtedness, any foreclosure proceeding, any foreclosure sale, any delivery of fmy deed in lien
of foreclosute, and any release of record of the lien of this Instrument.

13. PROPERTY AND LIABILITY INSURANCE.

{a) Borrower shall keep the. Impmvements if any, insured at all times

. against such hazards as Lender may from time to time require, which insurance shall include bit

- not be limiled to coverage agaiost loss by ; fire and-allicd pcrds, general boiler and machinery
coverage, and business inconie coverage. Lendéf's ingurance requirements may Lhanga from.
titiie Lo time throughout the lérm of the Indebtedness. If any of the Improvements are located in
an arca identified by the Federal Emergency Management Agency (or any successor Lo thal
agency)as an-area having special flood hazards, and if flood insurance is available in that area,
Borrower shall insure snch Improvements against loss by ﬂaod '

(b) Al such policies shail also be i na farm approved by Lender. All
polmms of property damage insurance:shall include @ non-contributing, non-reporting morlgage
clause in favor of and in a form.approved by, Lender. Lesider shall have the right to hold the
ariginal policies or duplicate: original policies of all insurance mquucd by Section 13(a).-
Borrower shall promptly deliver to-Lender a copy ¢ all renewal and other notices received by
Borrower with respect to the policies and all receipts for pa1d premiums. At least 30 days prior
to the expiration dale of a pclmy, Bortower shall deliver to Lender the original (or a duplicale
original) of a.renewal pohc,y in form satisfactory (o Lender:

((;) Borrower shall miaintain at all Gmes commercial general Liability
insurance and such other lability, érrors and omissions and fidelity insurance coverages as
Lender may from time to time require, not to uxu:ed $1,000,000 total per claimant and

$2, 000 000 total per mcxde,ul;

_ (d) All Insurance policics and rencwals Gf insurance policies required by this
Section 13 shall be i such amounts and for such. pf:lzodq as Lender may from lime to Gme :
require, and shall be issued by insurance compaxucs satisfactory to Lender.
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() Borrower shall comply Wxth all insurance requirements and shall not
pcrmil any condition to exist on the Mortgaged Property that would invalidate any part of any
© insurance coverage that this Instrument requires Borrower to maintain.

(f)  In the evenl of loss, Borrower shall give immediate written notice {o the,
~ insurance carrier and to Lender. Borrower hereby authorizes and appoints Lender as attorney-in-
{act for Borrower to make proof of loss; te adjust and compromise any claims wuder policies of

property. damag,e insurance, to appear in and prasecute any action arising from such property
damage insurance policies, to collect and receive the proceeds of property damage insurance, and
to deduet from such pmcceds Lender's: expenses. incurred in the collection of such proceeds.
This: power of attorney is coupled with an interest and therefore is itrevocable, Nolhmg
_contained in this Section 13, however, shall require Lender to incur any expense or take any
action. Lender may, at Lender's option, (1) hold the balance of such. proceeds to be-used fo
reitnburse Botrower for the cost of restoring and repaitiig the Morigdgcd Proper ty o the
equivalent of ils original condition or o a eondition approved by Lendet (the "Restoratmn") or
(2) apply the balance of such proceeds to the payment of the Indebtediess, whether or not then
due. To the extent Lender determines to apply insurance proceeds to Restoration, Lender shall
do s¢ in aceordance with Lerider's then-current p{)hmcq relating Lo the restulatmn of casualty
ddmagc on similar mu!ufamxly pmpemes

(g) Lender shall not exercise its option to apply i insurance proceeds to the'
payrnent of the Indebtedtess if all of the following conditions are tmet: (1) no Bvent of Defaull
(or any event which, with the giving of netice or the passage of time, or both, would constitute
an Bvent of Default) has occurred and is continuing: (2) Lender determines, in its discretion, that
there will be sufficient funds to complete the Restoration; (3) Lender determines, in its
‘distretion, that the rental income From the Mortgaged Property after conipletion of the
Restoration will be sufficient to meet all operating cosls and other expenses, and loan repayment
obligations relating to- the Morigaged Property; and (4) Lender detcrmines, in its reasouable
discretion, that the Restoration will be completed before the eatlier of (A) one year before the
matutity date of the Note or (B) oue year after the date of the joss or casualty, and (5) upon
Lender's reqiest, Borrowes provides Lender evidence of the availability during and aftér the
Restoration of the ingurance tequired fo be maintained by. Borrowez pursuan( (o this Se -.;-uon 13.

(h) If the Mortgagcd Property issold at a fon,c!osurc sale or Lender acquires
title to e Morigaged Properly, Lender: shall automatically succeed to all rights of Botrower in
* and to-any insurance policies and unearned insurance pramlums and in and to the proceeds
resulling fmm any damage fo the Muctgaged P’ropex ty prior (o such salc or acquisition.

iy Notwithstanding anything to the- contrary. in this Segtion 1 56 long as
: umre exists no Event of Default, Borrower shall be entitled to retain, without Leudar consent,

insurance proceeds payable with respect to any claim not exceeding $100,000. 00. Borower.
agrees to provide Lender prompt written notice of any such claim

14, CONDEMNATION.

(@) Bortower shall pmmptly notify Lender of any action or proceeding
relating lo any condemuation or other taking, or conveyance in lieu thcreof of all or any part of
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the Mortgaged Property, whether direct or indirect (a "Condemnation"). Borrower shall appear
in and prosecute or defend any action or proceeding relating to any Condemnation unless
otherwise directed by Lender in writing. Bortower authorizes and-appoints Lender as atlorney-
- in-fact for Borrower to commence, appear in and prosecute, in Lgnder's or Borrower's name, any
actioni of proceeding relating fo any Condemnation and to seitle or compromise agy clatm in
- connection with any Condemnation. This power of attorney is coupled with an interest and
therefore is irrevocable: Nothing contained in this Section 14,however, shall reqtiire Lender to
incur any expense or take any action Borrower hereby transfers and assigns to Lender all right,
title and interest of Borrower in and to any award or payment with respect to (i) any
Condemnation, or any conveyance in lew of Condemnation, and (ii) any damage (o the - _
Mortgaged Property caused by governmental action that does notresult in a Condemnation,

(b) Lender nay apply such awards or proceeds, after the deduction of
Lender's expenses incured inthe collection of such amounts, at Leader's option, to the
restoration or repair of the Mmtgaged Praperty or to the payment of the Indebtedness, with the
balance, if any, to Borrower. Unless Lender otherwise agrees in wriling, any application of any .
awards or pracecds to the Indebtedness shall not extend or postpene the due date of any monthiy
 installments yeferred to'in the Note or Lhange the amount of such ipstatlments. Borrower agrees
1o exccule such further evidence of assignment of any awards or proceeds as Lender may require.

15, EVENTS. OF DEFAULET. The occutrence of an f'Evc;jht- of Default";- as defined
in the Loan Agreement, shall constitu te:an -Event of Dafauiit under this-Instrument.

16. REMEDIES CUMUL: "'TIVL Tach vightand remedy provided in this
Instrument is distinct from all other rights or remedies under this Instrument or any other Loan
Document or afferded by applicable law, and pach shall be cumulative and may be exercised
. concurrently, independently, or successively, in any order.

17. FORBEARANCE.

() Lender may (bul shall not be (}h}lgzlle( 1) agtee wuh Borrower, from
time to time, and without giving nolice to, or obtaining the consent of, or having any effect upon
the abligations of, any guaranter or other third party obhgor, to:-take any of the following actions:
(i) extend the time for payment of allior any part of the Indebtedness; (if) reduce the payments
due under this lustrument, the Note.or any other Loan Document; (iif) release anyono lable for
the payment of auy ameunts under this Instrument, the Nole or any other Loan Document; (iv):
a;ccc,pt a renewal of the Note; {v) modify the terms and time of payment of the Indebtedness; (vi)
join in any extension or subordination agreemeént; (vii) release any part of the Mortgaged
Propesty; (viii) take or release other or additional security; (1x) modily the rate of interest or
period of amortization of the Note or change the amount of the monthly installments payable
under the Nole; and (x) otherwise modify this [nstrument, the Noté or any Gther Loan Document.

- (b) Auny forbearance by Lendet in cxe;cr;mg any ught or remedy under the
Note, this Instrument, or any other Loan Document ot-Gtherivise afforded by applicable law,
shall fiot be a waiver-of or preclude the exercise of any other righter remedy. The acceptance by
Lender of payment of all or any part of the Indebtedness after the due date of such payment; or in
an amount which s less than the required payment, shall not be a waiver of Lender's right to.
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require prompt payment when due of all other payments on account of the Indebtedness or (o
exercise any remedies for any failure to make prompt payment. Enforcement by Lender of any
security for the Indebiedness shall not constilute an election by Lender of remedies so as to
preciude the exercise of any other right available to Lender. Lender's receipt of any awards:or
‘proceeds under Seetions 13 and 14 shall not ope,mte to cure o waive any Event of Default.

18. LOANCHARGES: If anyapplicable lage lipniting the amount of interest or
other charges permitied to be collected from Borrower is interpreted so that any charge provided
for in any Loan Document, whether considered separately or together with other charges levied
in connection with any other Loan Document, violales that law, and BOI’I‘GWBI is entitied to the
- benefif of that law, that charge is herey reduced to the extent necessary to eliminate that
violation. The amounts, if any, previously paid to Lender in excess of thié permilted amounts
shall be applied by Lender to reduge. the principal of the Indebtedness. For the purpose of.
determining whether any applicable law limiting the amiount of interest or other charges
permitted to be collected from Borrower has been violated, all Indebtedness which constitutes

interest, as well as all ofher charges levied in- connection with the Indebtedness which constitute .

interest, shall be deemed to he allocated and spread over Lhe stated term of the Note. Unless
otherwise required by applicable law, such allocation and sgrmdmg shall be-effected iti sucha
manner that the rate of interest so computed is uniform throughout the stated term of the Note.

19. WAIVER OF STATUTE OF LIMITATIONS. Boirower hereby waives the
tight to assert any statute of hnn{almns as a bar to the euforcement of the lien of ﬁua Instrument
or to, any action brought to enforcs say Loan Dogument.

: 20. WAIVER OF MARSIIALUN G.. No[wﬂlntandmg the existence of any other
secut zty interests in the Morigaged Property held by Lender or by any ather party, Lender shall
have:the right to determine the order in which any or all of the ‘Mortgaged Property shall be -
subjected to the remedies provided i this Instrument, the Note, any other Loan Document or
applicable law. Lender shall have the right to detexmine e arder in which any or all portiops of
the Indebtedness are satisfied from the proceeds realized upon the exercise of such remedies,
Borrower and any party whio now of in the future acquires a security interest in the Mortgaged
Prope:t}' and who has actual or constructive notice of this Instrument waives any and all riglyt to
require the marshalling of asseis or to require that any of the Mottgaged Property be sold in the
inverse arder of alienation or thal any of the Mortgaged Property be sold in parcels or as an
entirely in connection with the exercise ol any Uf the rcme{ims permitted by dpphcablc law or ‘
provided in this Insir ument.

21, FURTHER ASSURAN CES Bortower shall execute, acknowlsdge, atid
deliver, at its sole cost-aud expense,.all further acts, deeds, conveyarces, asmgmnenis, eséoppel
_ccmﬁcatcs fimaneing s staterents, transfers and assurances.as Lender may require from tinve (o
tifne in order to better assure, grant, and convey o Lender the rights intended to be granted, now
or in the future, fo Fender under this Instrument and the Loan Documents.

22.  ESTOPPEL CERTIFICATE. Within 10 days after a:request from Lender,
Borrower shall deliver to Lender a written-statenient, signed and acknowlédged by Borrower,
certifying to Lender or any person designated by Lender, as of the date of such statement, (a) that
the Loan Documents arc unmodified and in fall force and effect (or, if there have been =~ =
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modifications, that the Loan Documents are in full force and effect as modified and setting forth
such modifications); (b) the unpaid principal balance of the Note; (c) the date to which interest
under the Note has been-paid; (d) that Borrower is not in default in paying the Indebtedness or in
performing or observing any of the'covenants or agreements contained in this Instrument or any
of the other Loan Documents (or, if the Borrower is in default, describing such defaull in '
reasonable detail); (e) whether or not there are then existing any setoffs or defenses knowi to

- Borrower against the enforcement of any right or remedy of Lender under the Loan Documents:
and (f) any additional facts requested by Lender,

23, GOVERNING LAW; WAIVER OF JURY TRIAL; CONSENTTO -
JURISDICTION AND VENUE; SERVICE OF PROCESS. The provisions of Section 11.11 of
the Loan Agreement (entitled "Governing Law) and Section 11.12 of the Loan Agreement
(entitled “WAIVER OF JURY TRIAL; CONSENT TO JURISDICTION. AND VENUE;
SERVICE: OF PROCESS * are hereby incorporated into-this Mostgage by this reference to-the.
fullest extent as if the text of each such Section were set forth i1 its entirety hereim

24. NOTICES, The pro.vis._i_qns of Section 11.10 of the Loan Agreement (enlitled
“Notices™) are hereby incorporated info this Mortgage by this reference to the fullest extent as if
the text of such Seclion were set forth in its entirety herein. ' '

25. SALE OF NOTE; CHANGE [N SERVICER, The Note or a partial interest in
the Note (together with this lustrument.and the other Lowi Documents) may be sold one or more
times witliout prior notice to Botrower. A sale may.vesultin a change of the Loan Servicer. |
‘Thete also may be one or more changes of the Toan:Servicer unrelated to'a sale of the Note. Tf.
there is a change of the Loan Servicer, Borrower 'will be given notice.of the change.

26. SUCCESSORS AND ASSIGNS BOUND. This Instrument shall bind, and the.
rights granted by this Insttument shall inute to, the respéctive successors and _z_lssigns.c}_f Lender
and Borrower, However, a Transfer not permitted by Section 10 shail be an Bvent of Default.

27. RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY.

(1) The relationship between Lender and Bortower shall be solely that of
ereditor and deblor, respectively, and nothing contained in this Instrument shall create any other
relationship between Lender and Borrower.

(b)  No creditor of any party to Lhis Instrument and no other person shall bea

(hird party beneficiary of this Instrument or any other Loan Document. Without limiling the
" generality of the preceding sentetice, (1) any arrangement (a "Servicing Area ngement")y

between the Lender and any Loan Seivicer for loss sharing or Inlerim advancement of funds
shall constitute a contractual obligation of such Loas Servicer that is independent of the
obligation of Borrower for the payment of the Indebtedcss, (2) Borrower shall not be 4 third
party beneficiary of any Servicing Arrangement, and (3) no payment by the Loan Servicer undee
any Servicing Arrangement will reduce the amount of the Indebtedness.

28, SEVERABILITY; AMENDMENTS. The invalidity or.unenforceability of any

provision of this Instrument shall not affect the validity or euforceabilityefany olher pi_fovisiom
and all other provisions shall remain in full force and effect. This Instrument cotltains the emir_c
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agreement among (he parties as to Ei;e rights granted and the obligations assumed in this
Instrument. This Instrument may not be amended or modified except by a writing signed by the
party against whom enfercement. is sought. ' ' |

: 29. CONSTRUCTION. The captions and headings of the sections of this
Instrument are for convenience only-and shall be disregarded in construing this Instrument. Any
teference.in this Instrument to an "Exhibit" or a "Section” shall, unless otherwise explicitly
provided, be consirued as refetritig, respectively, to an Exhibit attached to (his Instiument or to a
Séction of this Instrument. All Exhibits attached to or referred to in this Instrument are
incorporated by reference into this Instrument. Any reference in this Instrument to a statute or
regulation shall be construed as refetring to that statute or reguldtion as amended from time fo
time. Use of the singular in this Agreeinent includes the plural and use of the plural includes the
singular. Asused in this Instrument, the kerm "including" means “including, but not Himited to."
In the event of conflict between a term or provision:of the Loan Agreement and 4 term or
provision of one or.more of the-other Loan Documents, the term or provision.of the Loan
Agreement shall control, i ' ' »

30. LOANSERVICING. All actions régarding the servicing of the Loan
evidenced by the Note, including the collection of payments, the giving and réceipt of notice,
inspections of the Property, inspections of books and records, and the-granting of consents and
approvals, may be taken by the:Laan Servicer, unless Borrower receives notice 1o the contrary.
If Borrower receives conflicting notices régarding the identity of the Loan Servicer or any other
subjecl, any such notice from Lenider shall govern. a '

31.  DISCLOSURE OF INFORMATION. Lender may furaish information
regarding Borrower or the Morlgaged Property to third parties with an existing og prospective
interest in the servicing, enforcement;, evaliation, performance, purchase or securitization of the
Iudebtedness, including trusices, Master servicers, special servicers, rating agencies, and
organizations maintaining databases on the underwriting and performance of multifamily
mortgage loans. Borrower irrevocably waives any and all fights it may have under applicable
law lo prohibil such disclosure, including any right of privacy, '

32. SUBROGATION. If and to the-extent that the proceeds.of the loan evidenced
by Lhe Notes arc used to pay, salisfy or discharge any obligation of Borrower for the payment of
money that is secured by a pre-existing mortgage, déed of trust or other lien encumbering the
Mortgaged Property (a "Prior Lien"), such loan procceds shall be deemed to have been. . = .
advanced by Lender al Borrower's request; and Lender shall-automatically, and without further
aclion oft its parl, be subrogated fo the rights, inchiding lien priosity, of the owner or holder of
the. obligation secufed by thie Prior Lien, whelher-or not the Prior Lien is released.

33,  ACCELERATION; REMEDIES. At any time during the existence of an
Eyveat of Defaull, Leader, al Lender's option, may declare the Indebtedness to be immediately
due and payable without further detnand, and may foreclose this Instrument by judicial
proceeding and may invoke any other remedies permilted by [daho law or provided in this
Instrument orin any other Loan Documest. Lender shall be esititled to collect all costs and
expenses incurred in pursuing such remedies, including atlorneys' fees permitted by Rules of
Coutt, costs of documentary evidence, abstracts and Liﬂ'c‘mp’ﬂ_rts.

-
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34. - NO CLAIM OF CREDIT FOR TAXES, Borrower will not make or claim
credit on or deduction from.the principal or interest on the sums sccured by this Instrument by
reason of any mumcxp'li or governmental taxes, assessments.or charges assessc,d upon the
Mortgaged Property, or claim any deduction frorm the taxable value of the Morigaged Property
by reason of this Instmmem

- 35. CROSS DEFAULT WITH LOAN AGREEMENT. The.occurtence of an -
Eveat of Default under the Loan Agreement or'the Nole shall constitute a defanlt under this
Instrument. Upon the oceurrence of -an Event of Default under the Loan Agreement or the Note,
Lender, at Lender's option, may cxercise any or all of the remedies lo which it may be entitled
under this Instrument or other Loan Documents upon the breach of any covenant or agreement
by Grantor under this Instrument, including, without Inmtancm all of the remadzes set forth in
Section 33 of this Instrumeut :

o 36, ATT ACHED EXHIBITS. The fellf)wmg Exhlblts are hereby mcerporalcd mto
this Instrument: :

Exhibit A Leg;tl Description

_ IN WITNLbS W}ILI{EGF Borrower has su:,u@d and delivered this Instrument os
Iw; caused this Instrument to be signed and dcim:red by its duly auumnzed representative(s):

RIVERBLND ESTATES LC, a Utah limited hdbﬂny |
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STATE OF UTAH )
' ) ss.
COUNTY OF SALT LAKE )

On May ﬁ_ , 2007, before me, Ly €1, Notary Public, persoually
~ appeared Reed H. Larsen, personally known 10 mie tb be the pesson(s) whose name(s) isfare
* subseribed to the within instrument.and acknowledged Lo me that he/she/they cxecuted the sane
in his/her/their authotized capacity{ies), and that by his/her/thieir signature(s) on the instrument
-the person(s), or the entity upon behalf of which the person(s) acted, executed the instrumient.’

Witness my hand and official seal.

e ”N';tar‘f public i_
LINDSEY MADSEN _
1549 Wast 1800 SalR ¢
:d%; & smmission Expiies |

" Moy 19,2018

. . : stgeottia L
My Commission Expires: : ‘ e o e o T
Residing im: ‘ :
STATE OF UTAH )

- COUNTY OF SALT LAKE )

On May 741 , 2007, before me, Lijickey/ iMadses, Notary Public, petsonally

- appeared Wayhe L. Palmer, personally known to mé to be the person{s) whose name(s) isfare
subscribed to the within instrument atd acknowledged to me that he/she/they execuicd the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, execuled the instrument,

Witness my hand and official seal.
B Notary Public

' LINDSEY MADSEN

- PR N e enront o,
s : : , Wast Jordan,
%&QM% / j’ ZK;’C&,[/{W/“\__« m; sc«:rr?r;ién!un iEx‘p!ms ]
e ag Tda ] . . : May 19,2010

‘Notary Publm_f . - . -t State of Utah - |
My Conunission Expires: A e e e

Residing in:
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EXIHBIT A
LEGAL DESCRIFTION

Lots4, 5 and 7, and the Southeast quarier of the Northwest quarter of ScCiI(}ll 7, '1 wushj'p 4
" North, Range 2 West of 1he Boise Meridiay, Canyon.County, Idalio. '

"AND Lot 1 of Seciion 12, T OWneth 4 North, Rangc 3 West: {)I the Boise Mcndzzm, Canyon
County, Idaho. : _

EXCEPTED THEREFROM 2l of that part of the Southcast quatter of thc Northwest quarter of
Section 7, Township 4 North, Range 2 West of the Boise Meridian, lying South and Bast of lhe
South bank of the Middleton Mill Slough, and the right-of-way acquired by Draluage District
No. 2 of ihc Coumy of Canyon, State of Idaho. -
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2011046121

RECORDED
2011 Nov 18 PM 2 59
CHRIS YAMAMOTO
CANYON CNTY RECORDER

BY J_Crane
Requestor National Note of Utah, LC
Type ASSIGN

Fee $16.00
When TCCOTded, return to: ELECTROMCALLY RECORDED BY SIMPLIFILE

National Note of Utah
1549 West 7800 South
West Jordan, UT 84088

ASSIGNMENT OF BENEFICIAL INTEREST IN TRUST DEED

For value received, and to secure the payment of the indebtedness described below, the
undersigned National Note of Utah, L.C., (“Assignor”) hereby assigns to Barciay Associates
LLC, (*Assignee™ an undivided $77,000.00 of Assignor's right, title and interest in and to the
that beneficial interest in that certain Trust Deed (the “Deed of Trust”) dated December 28, 2007,
between Riverbend Estates LC, a Utah limited liability company, “Borrower” or “Trustor™) in
favor of Pioneer Title Company, as Trustee, (the “Trustee™) for the benefit of National Note of
Utah, LC, as Beneficiary, recorded January 2, 2007, as Entry No. 2008000184, in the official
records of the Recorder of Canyon County, State of ldaho against the following described real
property in Canyon County, State of ldaho:

See attached Exhibit “A”
which has the address of TBD, Middleton, Idaho 83644
Assignor hereby represents the following to Assignee(s):

1. This assignment includes an assignment equal to $77,000 (the “Assignment
Amount™) of the promissory note (the “Note”) dated December 28, 2007, which Note is secured
by the Deed of Trust. This assignment gives assignee the right to collect the Interest on the
Assignment Amount commencing as of November 18, 2011. In addition, upon satisfaction of
the Note, partial or otherwise, Assignee shall be entitled to full and absolute priority in the
payment to it of the Assignment Amount {and all accrued interest). Assignor shall not be entitled

to receive any sums in repayment of the Note until Assignee has been paid the entire Assignment
Amount.

2. The Assignor has duly performed all of the conditions imposed on Assignor under
said Trust Deed and the related Trust Deed Note,

3. The Note and Deed of Trust are now in full force and effect.

4, The Note and Deed of Trust are assignable.
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5. Assignor will act as agent for Assignee, and will deliver Assignee its pro rata
share of any periodic payments paid by Trustor to Assignor, said payments to be made within
five (5) days of receipt.

6. Assignor shall continue to collect all payments paid under the Note and Deed of
Trust hereby assigned and shall enforce all remedies against the Trustor’s if there is a default
under the Note and/or Deed of Trust.

7. Assignor will follow Assignee’s instructions in enforcing the Note and the Deed
of Trust in the event of default by Trustor as defined in the Note and/or the Deed of Trust. In
addition, and in furtherance of the objectives of this paragraph 6, Assignor hereby grants the
following powers to Assignee:

{a)  This Agreement constitutes and irrevocable grant of authority to Assignee to
initiate and complete foreclosure proceedings in the event of Default by Trustor. This grant of
authority constitutes a power coupled with an interest and may be relied on absolutely by the
Trustee. Assignor further agrees to defend, indemnify and hold the Trustee harmless with regard
to any instruction given to it by Assignee.

(b)  Assignor further agrees that it may not substitute the Trustee without the express
written consent of Assignee,

Dated }\iﬂU !% ,%” .

NATIONAL NOTE OF UTAH, L.C.

STATE OF UTAH )

ss
COUNTY OF SALT LAKE )

Onthe {2Mday of _Novem bt~ 20 {1, personally appeared before me Wayne L.
Palmer, the Manager of National Note of Utah, L.C., a Utah limited Hability company, the signer

of the foregoing instrument, who being by me duly sworn, acknowledged to me that he executed
the same for and on behalf of said limited liability company.

F7 %, LINDSEYMADSEN | Notary Pibilc
FEE LT NP NOTARY PUBLIC « STATE OF UTAH I
Commission # 582658 |
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File No.: 200705270
EXHIBIT A

A portion of Government Lot 3 of Section 7, Towaship 4 North, Range 2 West, Boise Meridian,
Canyon County, Idaho, more particularly deseribed as follows:

Commencing at the Northwest corner of Government Lot 3, from which the Northwest corner of
Government Lot 4 of said Section 7 bears North §9° 44’ 28” West 1251,18 feet; thence along the
West boundary of said Government Lot 3

South 01° 42" 06” West 111,29 feet to a 5/8" diameter rebar with an aluminum cap monument,
witnessing the Northwest corner of said Government Lot 3, said point being the POINT OF
BEGINNING:; theoce leaving said West boundary

North 51° 46° 15" East 52.16 feet to a point on the proposed Westerly boundary of Middleton
Lakes Estates Subdivision No, 4; thence along said proposed boundary, 40 feet East of and parallel
with the West boundary of Said Government Lot 3;

South 01° 42’ 06” West 1548.03 feet; thence leaving said proposed bowndary

North 89° 14’ 35” West 40.01 fect to a point on the West boundary of said Government Lot 3;
thence along said West boundary

North 01° 42’ 06” East 1515,20 feet to the POINT OF BEGINNING.




Case 2:12-cv-00591-BSJ Document 536-5 Filed 11/15/13 Page 47 of 53 -
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DEED OF TRUST

THiS DEED OF TRUST (“Security Insirument™, riéde ‘on 28 December, 2007. The. Trustér s Riverbend
Esiates, L.C; a Utah limited lability compnny (Borfower), whose atldress is 1549 West 7800 Souath; West
Jordan, Utah. 84088, The trustee is Pignecr Tille Company (“Trusted™);- The beneficiary s National Note of
Utah, LC (“Lender™), whose address is 1349 West 7800 South, West Jordan, Utah 84088, The Borrowsr owes
Lender the priiciple sum of TWO HUNDRED TWENTY-SEVEN THOUSAND TWO HUNDRED FIFTY-
TWE and 527100 DOLLARS (U.S. $229 232.51] Thig delst is evidenced by Berrower's note dated 19 Jumne,
2007 (“Note™); wihieh fravides for moenthly payments, with the full debt, if ot paid earlier, due and payable on 1
July, 2009, This Steurity lastrumoent seeures to Lenders (a) the repayment. of the. debn evidented by the Note,
with. interast, and ail renewals, extensfons.and modifications ef the Wote; (b) the payment of all othersums, w:th
interast, advanced under paragraph 7 to pratect the security of this Seeurity [nstrument; and (o) the performance of
Borrawer’s covenants and ‘agreements under this Security Instrument and the Note: For this purpose, Borrower
irrevocably grants and conveysto Trustee, in trust, with-power of sale, the following described property toeated in

Canyen County, [daho:

See Attached Exhibit A
Piopéity Address: TBDY, Middleton, Tddbio 83644
TOGBTHER WITH ail the improvements now or hereafter eréeted on the property, and all -casemients,

Applrtesanéias; and fixtures now or therenfier a pzm af the praperts. Al replacerents and. 4dditions shall aiso be
covered by this: [asteument. All olthe foregoing is referred (o in this Securily instrunient asdlie " Rioperty™

B(}R;ROWERC@VE-N_A-N’FQZ?I&M Borrowet is lawiully seized of iHe estate hereby conveyed and has-he:
grant and convey the Property and thatthe Property is unencumberéd, except for encuinbrances of recetd
Borrower warrants and will defend generally the fitle to the Property against ail clainis dnd démands, subjeet to

-any encumbiangss ol record,

THIS SECURITY INSTRUMENT combines -uniform covenamts for nationnl use and non-umiform
covenants with limited vapiations by jurisdiction to constitule 2 uniform sécurity instrament cpvering real

roperiy.
UNIEORM COVENANTS. Borrower and Lender covenant and agree as follows:
Payment of Principal and Interest; Prepaymerit and Late Clmrges Bortawer shall prompily iy whieh due
ihe prmmpal nr and fitefestion (e debt ov idensed By 11é Note and any editand fite-chirges dag under the Nofe:
) 2. Funds f(ﬂ' Faxes:and. Insurancc. Subjeot tw-gpilicubly Jaw g (o 4. written waiver by Lender, Borower shiall pay w©
Lenderon the day monﬂdy paymesntsare due under the Note, wnrl the Note i paid in f s (7 unds® fur ga} wari\ taxes and a:.sessmcms
wlrieh muy sttain prisrity over his Security HsirUTmet A5 i Vign on the Pmpmy Yyl | d
any; (6) yeutly Tnzard or property. ingirdhce prentsms: (ot yeaily flaod insurance jremni
any; and {1):any: sums-payable by, Berower to-kender, in accosbinge wifiy e provisions
fostirancy ;)rcmlums These fems aed. éalled Esemow lraws Lender may, slany | { ! bei 'y
maximum dhdynd a kender Tor @ federslly roluteld mmg’ff,e. loan sy require Tie Pairowersy r:ss:mw aceuum undcr the fedirg) Rwl=-§smc
Settfemént Procedures Act of [9%8 as amended from fime (o dme, 12 US.C. 2607 st seq, (“RESPA", anfess enather law that applies to the
Funds sots a lessar arvot. 1150, Lender may, wtany tinte; cotlect and liodd Funds T dn aming ¢t excedd Hid lesder amount.  [endes migy
estimale the wriount of Fupds dm qire e basts of sumentdasiand rdastnable of imatey ufﬁ\p urgsiof fninde Fserow llems of Gilerwise in
accordance with applieable faw,
"Tlie Fugds shall be held jnan distinninn whese deposits are isured by 1federsbapy ~nstrumemality, or eatity {ieluding Lander, if
Léndes is such msﬁmnmn ‘o fviny Fedoral Honie Loan ok, Lender- s%mil ARY § e Finds. 1o pay the Esorovw [tems. Londer rgy naf

chazge Borrower frHalding and appiving the Funds, q:mua!ly ﬂnfdy?mn thé éscraw aceount, o \emylnw fhe ¥serow Hems; valess Leader pAYS,

Borrower intersst'on the Funds and applicable law permils Lander wmdke sueh o chirge. Howsver, Lendzr miy require Hormower v pay s onds
time chitpe for.an Mdepetdent real ssile ny répofting sérvice nved by Lenderjo cernseiin with this foan, wiléss apphicabhe aw provides

h8100680gg0z
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otherwise. Unless an agreement is made or applicable law requires interest to be paid. Lender shall not he required to pay Bormower any in'tcresl
or eamings on the funds. Borrower and Lender may agree in writing. however, that interest shall be puid on the Funds. Lcnficr shall give to
Borrower. without charge, an amual accounting of the Funds. showing credits and debils to the Funds and the purpese for which each debil to
the Funds was made. The Funds arc pledged as additional security for all sums secured by this Security Instrumenl.

if the Funds held by Lender exceed the amounts permitied to be held by applicable law, Lender shall account to Borrower for the
excess Funds in accordance with (he requirements of applicable law. 1 the amount of the Funds hefd by Lender at any time is not sufficient to
pay the Escrow {tems when duc, Lender may so rotify Borrower in wriling. and, in such case Borrower shall pay to Lender the amoun necessary
to make up the deficiency, Borower shall make up the deficiency in no more than twelve monthly paymeats, al Lender's sole discretion.

Upon payment in full of all sums secured By this Security Instrument, Lender shall promplly refund 1o Borrower and Funds held by
Lender. If. under paragraph 21, Lender shall acquire of sell the Property, Lender prior 1o the acquisition or sule of the Property, shall apply any
Funds held by Lender al the time of acquisition ot sule as a credit against the sums secured by this Securily Instrument.

3. Application of Payments. Unless applicable law provides atherwise. all payments received by Lender under paragraphs |
and 2 shall be applied: First, to any prepayment charges due under the Note: secand. to amounis payable under paragraph 2. third, 1o interesi due:
fourth. 1o principal due, and last, to any late charges due under the Note.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges. fines and impositions atributable to the Property which
may atain priority aver this Sceurity Instrument. and leasehold payments or ground rents , if any. Borrower shall pay these obligations in the
manner provided in paragraph 2, or if nat paid in that manner. Borrower shall pay them on time directly 10 the persan owed payment. Borrower
shall prompily fumnish to Lender all notices of amounts to be paid under this paragraph. [f Borrower makes these payments directly, Borrower
shal} prompily furnish to Lender receipts evidencing the payments.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: (a} agrees in writing to
the paymeni of the abligation securcd by the lien in a manner acceptable to Lender; (b) contest in good faith the lien by. or defends against
enforcement of the lien in, legal praceedings which in the Lender's opinion operate to prevent the enforcement of the lien; or (c} secures from the
holder of the lien an agreement satisfactory 10 Lender subordinating the lien 10 this Secutity Instrument. [F Lender determines that may part of
the Property is subject to a Fien which may anain priority over this Security Instrument, Lender may give Bomower a netice identifying the lien.
Borrower shall satisfy the lien or lake one or more of the actions sel Yorth above within 10 days of the giving of nofice.

5, Hazard or Property lusurance. Domower shall keep the improvements now existing or hercafer erected on the
Property insured against loss by fire, hazards included within the term ~extended coverage™ and any other hazards, inctuding floods or flooding.
for which Lender requires insurance. This insurance shall be maintained in the amounts and for the periods that Lender requires. The insurance
carrier providing the insurance shall be chosen by Borrower subject to Lender’s approval which shall not be inreasonably withheld. If Borrower
fails to msintnin covernge described above, Lender may, at Lender's option. obtain coverage to protect Lender's rights in the Property in
accordance with paragraph 7.

All insurance policics and renewals shall be acceptable to Lender and shall include a siandard mortgage clause. Lender shall have the
right to hold the policies and renewal, If Lender requires, Borrower shall prompily give to Lender alk reccipis of paid premiums and renewal
notices, In the event of Ipss, Borrower shall give promipt notice 10 the insurance carrier and Lender. Lender may make prool of loss if nol made
prompily by Bomower,

Unless Lender and Borrower otherwise agree in wriling, insurance proceeds shall be applied to restarmtion or repair of the Property
dameged. if the restoralion or repair is cconamically feasible and Lender's security is not [essened. If the restorntion or repair is not cconomically
feasible or Lender’s security would be lessened, the insurance procecds shall be applied io the sums secured by this Security Instrument, whether
or not then due. with any excess peid to Borrower. |f Borrower abandons the Property, or does not answer within 30 days a notice from fender
that the insurance carrier has offered to setile # claim, then Lender may colieet the insurance proceeds. Lender may use the proceeds to repair or
restore the Property of to pay sums secured by this Security Instrument. whether or not then due. The 30-day peried will begin when the notice is
given.-

Unless Lender end Borrower othenvise agree in writing, any application of proceeds 1o principal shall not extend or postpone the duc
date of the monthly payments referred to in paragraph | and 2 or charge the amount of the payments. | under prragraph 21 the Propenty is
acquired by Lender. Borfower's right to any insurance potlicies and proceeds resulling from damage 1o the acquisition shall pass ta Lender 1o the
cxtent of the sums sccured by this Security Insirument immediately prior to the acquisition.

6. Occupancy, Preservation, Maintenance and Protection of FProperty; Borrower’s Loan

Application; Leascholds. Borrower shall occupy. establish. and use the Property as Borrawer’s principal residence within sixty days after
the execution of this Security Instrument and shall contintue to occupy the Property as Borrower's principal residence within sixty days afier one
year afler the date of occupancy, unless Lender otherwise agreed in writing, which consent shall not be unreasonably withheld. or unless
extenualing circurnstances exist which are beyond Borrower's control.  Borrower shall be in default if any forfeiture action or proceeding,
whether civil or criminal, is begun that in Lender’'s good faith judgment could result in forfeilure of the Propenty or otherwise materially impaie
the [ien created by this Security Instrument or Lender’s security interest.  Borrower may cure such a default and reinstate as provided in
paragraph 18, by causing the action or proceeding to be dismissed with a rafing thas in Lender’s good faith determination precludes forfeiture of
the Borrower's interest in the Property or other material impairment of the lien created by this Security istrument of Lender’s security interest,
Borrower shall also be in default if Borrower, during the loan application process. gave materially false or inaccurate information or statements to
Lender {or failed to provide Lender with any material information) in connection with the loan ¢videnced by the Note, including, but not limited
to, representations concerning Borrower’s occupancy of the Property as a principal residence. [T this Securily Instrument is on a leasehold,
Borrower shall comply with all the provisions of the lease. [ Borrower acquires fee title to the Property, the leaschold and fee title shall not
merge unless Lender agrees 1o the merger in writing.

7. Protection of Lender’s Rights in the Praperty, 11 Borrower fails o perform the covenanls and agreements
conlained in this Securily instrument or there is a legal proceeding that may significantly affect Lender’s rights in the Property {such as a
proceeding in bankruptey. probate. for condemnation or forfeiture or to enforee laws or regulations), then Lender may do and pay for whatever is
necessary 1o protect the value of the Property and Lender’s rights in the Property. Lender’s actions may in¢lude paying any sums secured by a
lien which has priority over \lis Security Instrument, appearing in courl, paying reasonable attorneys’ fees and entering on the Property to make
repairs. Although Lender may take action under (his paregraph 7. Lender does rot have to do so.

Any amowms dishbursed by Lender under this paragraph 7 shall become additional debt of Borrower secured by this Security
fustrument. Unless Borrower and Lender agree to other terms of payment. these amounis shali bear interest from the date of disbursement at the
Note rate and shall be payable, with inferest. upen notice from Lender o Borrower requesting payment,
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8. Mortgage Insurance. If Lender required morigage insurance as o condition of making the loan secured by this Security
Instrument, Bormower shall pay the premiums required 1o mainwin the morigage insurance in effect. If. for any reason. the mortgage insura_nce
coverage required by Lender [apses or ceases to be in cffect, Bormower shall pay the premiums required to obtain coverage sub.stanually
equivalent to the mostgage insurance previously in effect, ot a cost substantially equivalent to the cost to Borrower of mg mortgage insurance
covemge previously in effect, from an allernate morigage insurer approved by Lender. 11 substantially cquivalent morigage insurance coverage is
not available, Borrower shall pay to Lender each month a sum equal to one-wetlih of the yearly morigage inserance premium being paid by
Borrower when the insurance coverage lapsed or ceased 1o be in effect. Lender will accept, use and retain these payments as a loss reserve in liew
of morigage insurance, Loss reserve payments may no longer be requised. ot the option of Leader, if mongage insurance coverage (i the
amount and for the period that Lender requires) provided by an insurer approved by Lender again becomes available and is oblained. Borrower
shall pay the premiums requited to maintain morigage insurance in effect, or to provide a loss reserve, until the requirement for mortgage
insurance ends in accordance with any writien agreement between Borrower and Lender or applicable law.

9. lInspection. Lender or its agent may ke reasoritble eniries wpon and inspections of the Propenty.  Lender shall give
Borrower notice al the time of or prior 10 an inspection specifying reasonable cause for the inspection.

10. Condemnation. The proceeds of any award or claim for damages, direct or conscquential, in connection with any
candemnation or other taking of any part of the Prapetty. or for conveyance in licu of condemnation, ure hercby assigned and shall be paid to
Lender.

In the event of a 1012l 1aking of the Property. the procceds shall be applied to the sums secured by this Security Instrument. whether or
siot then due, with any excess paid to Borrower. [n the event of partial faking of the Property in which the fair marker value of the Property
immediately befoe the taking is cqual to or greater than the amount of the sums secured by this Security Instrument shall be reduced by 1he
amount of the proceeds multiplied by the following fraction: {a} the total amount of the sums secured immediately before the wking, divided by
{b) the fair market value of the Property immediately before the laking. Any balunce shalk be paid 10 Borrower. in the event of partial taking of
the Propenty in which the fair market value of the Property immedintely before the taking is less than lhe amauni of the sums secured
immediately before the taking, uniess Bomower and Lender othenwise agree in wriling or unless applicable law otherwise provides. the proceeds
shall be applied 10 the sums secured by the Security Instrument whethes or not the sums are then dug.

1f ihe Property is abandoned by Borrower, or if, after notice by Lender to Barrower that the condemnor offers 1o make an award or
settle a claim for damages, Borrower fails 10 respond 1o Lender within 30 days afler the date the notice is given, Lender is authorized to collect
and apply the proceeds, at its option. cither 1o restoration or repair of the Property or o the sums secured by this Security instrument, whether or
not then due.

Unless Lender and Dorrower othenwise agree in writing, any application of proceeds 1o principal shall nat exiend or postpone the due
date of the monthly paymenis referred to in paragraphs | and 2 or change the amount of such payments,

11. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the sime for payment of
medification of zmortization of the sums secured by this Security Instrument granted by Lender fo any successor in interest of Borrgwer shall not
operate to release the liability of the original Borrower or Borrower's successors in interest. Lender shall not be required 10 commence
proceeding against any successor in interest or refuse o extend time for payment or otherwise modify amovtization of the sums secured by this
Security Instrument by reason of any demand made by the original Borower or Burrower 's suctessors in interest. Any forbivarance by Lendér in
exercising any right or remedy shall not be o weiver of or precfude the exercise of nwy right or remedy.

12, Suceessors and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and agreements
of this Security Instrument shall bind and benefit the successors and assigns of Lender and Borrower, subject 1o the provisions of paragraph 17,
Borrower's covenants and agreement shall be joint and severnl. Any borrowers who co-sign this Security Instrument but do not execute the
Note: (a) is co-signing this Security Instrument only 10 mongage, granl and convey that Borrower’s intcrest in the Property under the terms of
this Security Instrument: {b) is not personally abligated to pay the sums secured by this Security Instrument: and {c) agrees that Lender and any
other Borrower miay agree to extend, modify, forbear or make any sccommodations with regard to the terms of this Security Insicument of the
Note without the Barrower’s consent.

13. Loan Charges. Ifthe losn secured by this Security Tnsirnment is subject to a law which sets maximum loan charges. &nd
that law is finally interpreted so that the interest of other loan charges collected or 10 be collectud in connection with the loan exceed the
permitted limits, than; (a) any such loan charge shall be reduced by the amount uccessary to reduce the charge 1o the permitied limil: and {b) any
sums already collected from Borrower which exceeded permitted limits will be refunded 1o Borrower. Lender may choose 1o make this refund by
reducing the principal owed under the Note or by making a direct paymens 1o Borrower. if a refund reduces principal. the reduction will be
treated &5 8 paninl prepayment without any prepayment charge under the Note,

14. Notices. Any notice 10 Rorfower provided for in this Scurity Instrument shall be given by delivering it or by maifing it by
first class mail unless applicable law requires use of annther method. The notice shall be directed to the Praperty Address or any other address
Borrower designates by notice 1o Borrower. Any notice provided far in this Seeurity Instrument shall be deemed to have heen given lo Borrower
or Lender when given as provided in this paragraph.

15. Governing Law; Severabilify. This Security Instrument shall be govemned by federal faw and the law of ihe
jurisdiction in which the Propery is located. [n the event Ihat any provision or clause of this Security Instrument of the Note conflicts with
applicable taw, such cenflict shall not affect other provisions of this Security Instrument of the Nolg which can be given cffect without the
conflicting provision. To this end the provisions of this Security [nstrument and the Nete are declared to be severable.

16. Borrower's Cony, Borower shall be given one conformed copy of the Natc and of this Security Instrement.

17. Transfer of the Property of a Beneficial Interest in Borrower. (T alf or any pan of the Property of any
interest in i1 is sold or transferred {or il o beneficial interest in Borrower is sold or transferred and Borrower is net 8 naturzl person) without
Lender’s prior written consent, Lender may. ai its oplion, require immediate payment in full of all sums securcd by this Security lastrument.
However. this option shall not be exercised by Lender if excrcise is prohibited by federal taw as of the date of this Security lastrument.

If Lender excrcises this option. Lender shatl give Borrower natice of acceleration. The notice shall provide a period of not less than
30 days from the date the natice is delivered or mailed within which Borrower must pay all sums scoured by this Sccurity Instrument. I
Borrower fails to pay these sums prior to the expiration of this period. Lender muay invake oy remedies permitted by this Sccurity lnstrument
without further notice or demand on Boirower,

18. Borrower’s Right to Reinstate, IFBormower meets certain conditions. Borrewer shall have the right to eaforcement of
this Security lnstrument discontinued at any time prior 1o the earficr of 1 (a) 5 days (or_such other period as applicable law may specify for
reinstatement) before sale of the Property pursuant to any power of sale contained in"lhl!‘Sccﬂrily Instrument. or {b) entry of a judgment

-




Case 2:12-cv-00591-BSJ Document 536-5 Filed 11/15/13 Page 51 of 53

enforcing this Security Instrument. These conditions are that Bomower. (a) pays Lender all sums which then would be due under this Security
instrument and the Note as if no acceleration had occurred: (b} cures any defaslt af any other covenants or agreements: (¢) pays all expenses
incurred in enforcing this Security Instrument, including, but not limited 0. reasonable sitomeys’ fees: and (d) takes such action as Lender may
reasonable require 10 assure that the lien of this Sccurity Instrument, Lender’s rights in the Property and Borrower’s obligation lo pay the sums
secured by this Security Instrument shell continue suchanged. Upon reinstatement by Borrower, this Security Instrument and the obligations
sccured hereby shall remain fully effective as if no acceleration had eccurred. However, this right to reinstute shaff not apply in the case of
acceleration under paragraph §7.

19. Sale of Note; Change of Lean Servicer. The Notc ar a partial interest in the Notc (logether with this Sccurity
Instrument) may be sold ene or more times without prior notice 1o Bomower. A sale may result in a change in (he entity (known as the “Loan
Servicer”) that collects monthly payments due under the Note and this Security Instrument, There also may be onc or more changes of the Loan
Servicer unrelated to a sale of the Note. [f there is a change of the Loan Scrvicer, Borrower will be given written notice of the change in
accordance with paragraph |4 above and will alse conlain any other information required by applicable faw.

20. Hazardous Substances. Borrower shall not cause or permil the presence. use. disposal, storage. or release of any
Hazardous Substances on or in the Property. Borrower shall not do, nor allow anyone else 1o do. anything affecting the Property that is in
violation of any Environmentat Law. The preceding two sentences shall not apply to the presence. use, or storage on the Property of small
quantitics of Hazardous Substances that are generally recognized 1o be sppropriate o nonual residential uses and to maintenance of the Property.

Borrower shall promptly give Lender wriiten notice of any investigation, claim, demand. lawsuit or olher action by any governmental
or regulalory agency or private party invelving the Propenly and any Hazardous Substance of Environmental Law of which Borrower has actual
knowiedge. If Borrower learns, or is notified by any governmental or regulatory authority. that any removal or olther remediation of any
Hazardous Substance affecting the Property is necessary. Borrower shall prompily take all necessary remedial actions in accordance with
Environmental Law.

As used in this paragraph 20. “‘Hazardous Substances” are those substunces defined as toxic or hazardous substances by
Environmental Law and the lollowing substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive malerials. As used in this paragraph 20,
“Environmental Law™ means federal laws and laws of the jurisdiction where the Property is located thal refate 10 heaith. safety or environmental
protection.

21. Acceleration; Remediges. Lender shall give notice lo Borrower prior to acceleration lollowing Borrower’s breach of any
covenant of agreement in this Security Instrument (but not prior to acceleration under paragraph 17 unless applicable law provides otherwisc),
The notice shall specify: (a) the default; (b) the nclion required to cure the default; (¢} a date, not less than 30 days from the date the notice is
given to Bormower, by which the default must be cured; and (d) that failure to cure the default on or before the date specified in the notice may
result in acceleration of the sums secured by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to asscrt the non-existence of a defoult or any other defense of Borrower 1o
acceleration and sale.  If the default is not cured on or before the date specified in the notice, Lender | at its option. may require immaediate
payment in full of all sums secured by this Security Instrumtent without lusther demand and may invoke the power of sale and any other remedies
permitted by applicable low, Lender shall be cntitled to collect all expenses incurred in pussing the remedies provided in this paragraph 21,
ineluding. but no1 limited to. reasonable attorneys’ fees and cost ol title evidence.

1f the power of sale is invoked, Trustee shall exceute & written nolice ol the occurrence of an cvent of default and of the clection to
cause the Praperty o be sold and shall record such notice in each cownty in which any part of the Property is located. Lender or Trustee shal}
mail copies of such notice in the manner prescribed by applicable few 1o Borrower and to Ihe other persons prescribed by applicable law. Trustce
shall give public rotice of the sale 1o the persons and in the manner prescribed by npplicable law. After the time required by applicable law.
Trustee. without demand on Borrower, shall sell the Property at public auction 1o the highest bidder at the time and place and under the terms
designated in the notice of sale in one or more parcels and in any order Trustec determines, Trusiée may in accordance with applicable law,
posipone sale of all or any parcel of the Property by public announcement at the time and place of any previously scheduled sale. Lender of its
designee may purchase the property at any sale.

Trustee shall deliver to the purchaser Trustee's deed conveying the Property withoul any covenant or warruniy. expressed or implicd.
The recitals in the Trusiee's deed shatl be prima facie evidence of the tuth of the starements made therein, Trustce shall apply the proceeds of the
sale in the following order: (a) 1o all expenses of the sale, including, but not limiled 1o, reasonabie Trusiee’s and atorneys” fees; (b) to all sums
secured by this Security Instrument: and {c) any excess to fie person of persons legally entitled to it or lo the county clerk of the county in which
the sale took place.

22, Reconveyance. Upon payment of all sums secured by this Security Enstrument, Lender shalf request Trustee 1o reconvey
the Property and shall surrender this Security [nstrurent and all notes evidencing debt secured by this Security Instrument to Trustee. Trustec
shall reconvey the Properly without warranty and without charge to the person or persons legally eatitled to it. Such person or persons shall pay
al{ recordation costs.

23. Substitute Trustee. Lender, al ils option. may from time to lime remave Trustee and appoint a successor trustee to any
Trusiee appointed hercunder, Without conveyance of the Property. the successor trustce shall succeed to all the title, power and duties conferred
wpon Trustee herein and by applicabie law.

24. Request for Notices. Bomower request that copies of the notices of default and sale be sent 1o Borrower’s address which
is the Property Address.

25. Riders to this Security Instrument. [l one or more riders are executed by Borrower and recorded together with this
Security Instrument, the covenants and agreements of each such rider shall be incorporated into and shall amend and supplement the covenants
and agreements of this Security Instrument as if the rider{s) were a part of this Security Instrument.

[Signatures Appear on Following Page|
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BY SIGNING BELOW, Bomower accepts and dgrees fo. the lerms znd covenants contained in this
Security Instrument and in any rider(s) executed by Borrower and recorded with it

Riverbend Estates, LC

Hy:  Reed H, Larsen _
Tts: VP of Homeland Funding Corp., Manager

[space below this ling for acknowledgmeni]

State of Utah )
55
Salt Lake County 9

The Forepoing: Mstrument was subscribed and swern to and acknowledged before me this 28th day of
December, 2007, by Reed H. Larsen, whe did further state that hefshe s, the ‘Vige President of, and is duly
authorized to execute this document on beliatl of Homeland Fanding Corp., Manager of Riverbend Estates, LC.

My commission expires: PR - ,,/

o e e o e ot o m Residing al:
Wotary Pubilic i
LINDSEY MADSEN
1549 West 7800 Sauth:
Wast Jordan, UT #4088 |
Wy Commission Explres 1
May 19,2018
Sigte of Utah

iThis Space Intenticnaliy Left Blank|
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File No.: HOTD3270

EXHIBIT A

A portion of Government Lot 3 of Section 7, Township 4 North, Range 2 West, Hoise Meridian,
Cunyon Couaty, Idahe, more particularly described as follaws:

Commencing at the Northwest corner of Government Lot 3, from which the Northwest corner of
Gavernmeni Lot 4 of suld Scetion 7 bears North 89° 44’ 28" West 1251.18 feet; thence along the
West beundary of said Government Lot 3

South 01° 42° 06" West 111.29 feet to a 3/8” diameter rebar with sn aluminum cap monument,
witnessing the Northwest corner of said Government Lot 3, said point being the POINT OF
BEGINNING; thence leaving said West boundary

North 5§1° 46" 15" Kast 52.16 feet to a point on the West line of Middieton Lakes Subdivision No. 2,
according 1o the Plat filed in Book 37 of Plats page 49, records of Canyon County, Idaho ; thence
along the said West boundary and the proposed Westerly bovndury of Middleton Lakes FEstates
Subdivision Na. 4, 40 feet East of and parallel with the West boundary of Said Governmeat Lot 3;
South 01° 42' 66" West 1548.03 feet; thence teaving said proposed houndary

North 89° 14° 35" West 40.01 feet to & point on the West boundary of said Government Lot 3;
thence along said West boundary

North 01° 42' 06™ East 1515.20 fect (o the POINT OF BEGINNING.




