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By
Attorneys for Reee1ver for FFCF Tavestors, LLC, _ ' T Deputy Clerk

Ascendus Capital Management 1.CC,

d t TT M
OITil Al 1.LUJ.U.J.ﬂg,D, Y L

IN THE THIRD DlSTRl_CT COURT, SALT LAKE COUNTY

STATE OF UTAH

R. WAYNE KLEIN, AS COURT-APPOINTED
RECEIVER FOR FFCF INVESTORS, LLC,

- ASCENDUS CAPITAL MANAGEMEN_T . : ‘ COMPLAINT _
' _LLC AND SMITHHOLDINGS LLC, _‘ AR ' P
| Casedo lOOOlOo%oo-' :
——;Plamuff, Lo : : _ -

 scmprwvesnmvsic | »

l'.

Defendant o

Plamtlff R. Wayne Klem (the "Recewer“) as duly court—appomted Recewer for FFCF |
Investors LLC ("FFCF") 'Ascendus Cap1ta1 Management LLC (“Ascendus“) and Snnth
Holdlngs LLC ("Srnlth Holdmgs“) (collectwely the “Recelversh1p Ent1t1es”) by and tb.rough l:us
counsel Manmng Cuutis Bradshaw & Bednar LLC, hereby ﬁles this action agalnst Defendant IS

Geldt Investments, LLC (”J S Geldt"), and alleges as follows: .



PARTIES, JURISDICTION. AND VENUE

1. The Receiver was appointed Receiver for the Receivership Entities by the
Honorable Denise P. Lindberg, Third J udicial District Court of Salt Lake County, State of Utah,
pursuant to an Order dated March 18, 2009 (the "Order"), ente:ced in the action 4. David Barnes,
M D P C V. FF CF Invesrors LLC et al., Case No. 08922273 Pursuant to Utah Code Ann.

§ 48 2¢-1212 (1), Judge Lmdberg and the ThJ,rd Judlclal Disttict Court have exclusive
Junsdletlon over the Reoewerslnp Entttles and all of thelr property, wherever located

2. ‘Under the terms of the Order, the Receiver is .authorized to ir_Nestlgate the affairs

of the Reeeivership Entitieé to alalshal arld safeguard their .assets. and to institute legal.
proceedmgs for the benefit of fhe Rece1versh1p Ent1t1es and their 1nvestors and oredltors agamst o
o mdlvxddals or‘entztles Whloh tlle Reeelver clalms have Wrongﬁﬂly or 1mpro1=)“erly recetved funds -
or other proceeds from the Recexvershlp Entl’ues |
3 _.' : | J unsdletlon arld venue are properly vested W1th tlns Court pursuant to Utah .Codle
. § 78A 5- 102 and Utah Code § 48 20-1212 | | -
_' 4 h Upon 1nformat10n and 1oehef J S Geldt is a llrmted 11ab111ty eompany W1th 1ts e
prtnc1pal place of busmess in ldaho Falls Idaho | | |

GENERAL ALLEGATIONS

5. Documents reviewed by the Reeelver reveal that, beginning in approximately
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2002, Ascendus collected millions of dollars from investors as part of a "Ponzi" scheme.’
6. Ascendus, through its agents, solicited money from investors, and told these

investors to open brokerage accounts where Ascendus would have authority to buy and sell-

options (the "Ascendus Funds"').

7. . Ascendus would receive cornrni_ssio'ns based on the profits supposedly earned
through its trading.
8. Ascendus regularly communicated to its investors through statements and invoices

that their investments had performed positively and had not generated losses. The inve'stors
Would then owe a percentage of these proﬁts to Ascendus as comrhrssmns These statements
| _falsely reported proﬁts Over tlme it appears that the optrons tradrng lost money for the
_mvestors however Ascendus reported profits to the 1nvestors to ciarm 1ts commlssrons through
' .fals'iﬁed'aceount staterrl_ents s_ent to irrvestors.j_ | |
9'.7 | Ihvestors vtfho.attempted to .\.N.ithdr_arvv _a.lleg_edl p’r_oﬁts_. from their aeoouritsaotaaily :
.Wrthdrerv portrons of thelr remarmng -prr.ncipal |
-_ | 10 ‘In or about 2005 Ascendus through 1ts agents reported that the optrons market o
1o longer prov1ded the proﬁtable opportumtres that had ex1sted earher and that Ascendus Would

be c‘losed down.

! Utah case law has defined a Ponzi scheme as "a‘fraudulent investment scheme in which money
contributed by later investors generates artificially high dividends for the original investors,
whose example attracts even larger investments." State v. Bolson, 2007 UT App 268,94, 167
P.3d 539 (citing Black's Law Dictionary 1180 (7th ed. 1999))

3.




11. At that time, investors were told that a new Investment program was being created
through another entity, FFCF, and that the investors would be able to contmue to realize profits
through investménts with FFCF, an entity operated and controlled by the same individuals that
operated and controlled Ascendus. |

| 12. Many inveStore in Adc_endus then invested their money with FFCF.

13. . Unlike the investment funds in Ascendus, investment fands in FFCF wete
combmed 1nto one investment pool

14. - FFCF operated as another Ponzi Scheme and over the next two years, investors
'began to withdraw money untll the mvestment scheme operated by FFCF collapsed

15, Onor about August 20, 2007, J S Geldt and/or Stephen Crandall made a loan of
$1 50 000 to RJchard Srrnth (“Smrth") and thls loan o Smlth was not satlsﬁed by Srmth but _ B
| mstead was satrsfred by a payment of $166 750 from Ascendus to J S Geldt on or about
' -_ , ._September 13, 2007 | | |
| : 16 '_ o On or about November 6, 2007 J S Geldt and/or Stephen Crandall made a seeond
.;uloan to Smrth in the amount of $750 000 ThlS 1oan was Iepard on or about January 9 2008 not
by Smlth but wrth a wire transfer in the amount of $843 777 31 to J S Geldt from FFCF

‘ 17. Nerther FFCF nor Asoeudus wete ever under any obh gat1on to pay the money that
they transferred to JS Geldt | |

18, The Recerver has demanded that JS Geldt pay to the Reeelver money that it

received from the Recervers]:np Entrttes, but IS Geldt has refused to do so.
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FIRST CLAIM FOR RELIEF

(Fraudulent Transfer — Utah Code § 25-6-1 et seq.)

19.  The Receiver incorporates each and every allegaticn contained in the foregoing
paragraphs.
| 20. The transfers of funds to JS Ge]dt from the Receivership Entities Were'i.nherenﬂy
~ fraudulent because they were made as part of a Ponzi scheme, and were made with the intent to
hlnder deley, or defraud the crechtors and/or 1nvest0rs of the Receivership Entrtles

21. None of the Rece_ivership Entities r:_ecelved a reasenably eqmvai_ent value from JS -
'_Geldt for goods or services in exchange for the transfers

22_. Instead Srnlth nsed money from the Recervershlp Entities to satrsfy obhgations he | .
-hfrd to JS Geldt and these tra.nsfers are avordable u:nder the Utah Umform Fraudulent Transfer B
o Aqt-. o _ .
| . 23 . The.Réc_eiyéfsmp Entiﬁes were Vinsclrfe'nt at rhe' time rhe transfers Were rnade _te' J S :
Geldt - : : ,
(i 24 .Pursuant to Utah Code § 25 6- 1 et seq the Recerver is ent1tled to avord and :
recover the transfer of money from the Recewerslup Entrtles to J S Geldt as an actual or

* constructively fraudulent conveyance.

- SECOND CLAIM FOR RELIEF
(Un]ust Enrlchment)

25.  The Recerver 1nc0rp0rates each and every allegatron conta.med in the foregomg '
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paragraphs.

26. IS Geldt received at least $1,010,527.31 from the Receivership Entities.

27. Nomlthstandmg a demand that it do s0, the money JS Geldt received from the
Recetvership Entities has not been paid to the Receiver, nor has JS Geldt prov1ded a reasonably
equivalent Value of goods or Servieee to the Re'ceivers}ﬁp Entities for the transfers of money to IS
© Geldt from the Receivership E_Irtities. |

28. JS Geldt knorfv'ingiy and vehmta_rily aceepted and retained a benefit wh_en_the |
funde of the Receiver_ship..Enﬁries were transferred to it. |

29. | The 'money transferred to IS .G'.eldt by the Receiverehip Eri_tities contimres to be
wrongfully reta.rned by J S Geldt | |

30 The Recewer is entrl:led to drsgorgement of the funds transferred frorn the
Reeervershrp Entrtres te J S Geldt and the crrcumstances present in thrs aetron rerrder J S Geldt'
retention lof those beneﬁts mequltable

" 3 1 | J S G‘eldt has been un]ustly enrrched at the expense of the Recervershrp Entrtres and ._ .. ‘
. .thel Recelver 18 entrtled to Judgment in the amount of the money transferred to J S Geldt from the Sa
| Reeewershlp Entrtres in excess of the reasonable value of goods or eerrrlces prov1ded by J S Geldt_' '
to the Receivers}ﬁp'EntitieS.

PRAYER FOR RELIEF

WHEREFORE the Receiver prays for Judgmerrt agamst JS Geldt as follows:

L For damages against IS Geldt in the amount of the money tran_sferred to JS Geldt
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from the Receivership Entities in excess of the reasonable vatue of goods or services provided by
JS Geldt to the Receivership Entities, believed to be at least $1,010,527.31;
2. For an order requiring JS Geldt to disgorge the total amount of the transfers to it

from the Receivership Entities in excess of the reasonable equivalent of any goods or services

provided.to the ReceiVership Entities ;

3. For pre'—judgtnent and post-judgment interest to the fullest extent permitted;’
4. TFor costs and attorneys' fees expended in recovering funds from JS Geldt; and
3. For such other and further relief as the Court may deem just and proper.

S
DATED this -day of January, 2010

MANNING CURTIS BRADSHAW
& BEDNAR LLC

M C. d/[LQ.,Qs—j
LR Cur’ns Je

_ _D"de Castleberry R
Attorneys for Receiver for FF CF Investors LLC
Ascendus Capital Management L.CC, and Smith
Holdlngs LLC

Plaintiff:

Wayne Klein

Court—Appomted Receiver for FFCF Investors LLC,
Ascendus Capital Management LCC,

. and Smith Holdings, LLC

299 South M_ain,'Suite 1300

Salt Lake City, UT 84111
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