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ASCENDUS CAPITAL MANAGEMENT, COMPLAINT

LLC, AND SMITH HOLDINGS, LLC, : - -
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AMERICAN EXPRESS COMPANY, :

 Defendant.

 Plaintiff R: Wayne Ki_ein (the "Receiver”), as dufy court-appointed Receivér for FFCF‘
Investors, LLC ("FFCF"), Ascendus Capital Management; 11LC (”Aséendus"),'and Smith
Holdihgs, LLC ("Smith Holdiﬁgs") (collectively the "Receivership Ehtities"); by and through ﬁis
*counsel, Manring Curtis Bradshav & Bedﬁaf LLC, hereby files this action ggamsf Defendant

American Expréss Company ("American Express"), and alleges as follows:



PARTIES, JURISDICTION, AND VENUE

1. The Receiver was appointed Receiver for the Receivership Entities by the
Honorable Denise P. Lindberg, Third Judicial District Court of Salt Lake Coﬁnty, State of Utah,
pursuant to an Order dated March 18, 2009 (the "Order"), entered in the action A David Barnes,
M.D., P.C. v. FFCF Investors, LLC et al,, Case No. 080922273,

2. Under the terms of the Order, the Receiver is authorized to investigate the affairs
of the Receivership Entities, to marshal and safeguard their assets, and to institute legal
ﬁroc_:_eedings for the benefit of the‘ Receivership Entities and their investors and creditors against
individuals or entities which the Receiver cléims have Wrdngfully or improperly received funds
o ofter proceeds from the Recetvership e, |
3. | J urisdi.ction :ind venue are properly vested with this Court pursuant to Utah Code
§78A-5-102 and Utah Code § 48-2¢-1212. o
- 4, " Upon mformatlon and b:leli.ef, .Ameri.can: Expfes;s is a forelgn coz%ﬁ(}i‘aﬁt)n withits |

principal place of business in New York, New York.

GENERAL ALLEG_ATIONS -
The Ponzi. Scheme
5. Through forensic accounting and investigation, the Receiver aﬁd his staff have
been able to confirm thai the Receivership .Entities operated as a Ponzi scheme creaté_d by Roger
E. Taylor ("Taylor") a;id Richard Smith ("Smith").

6. InJ anuary 2003', Taylor and Smith formed Ascendus.

Complaint (American Express). wpd 2



7. In Aprii 2003, Ascendus received a license as an investment adviser, Taylor was
| the designated official of the investment adviser and referred to himself as the registered
invéstment adviser.

8. Taylor and Smith solicited investors to engage Taylor and Ascendus to trade
options, using the investors' funds. Investors were told that Taylor would utilize a proprietary
trading strategy that was consistently profitable and that was designed to avoid losses. Investors
were required to pay Ascendus based on a sliding-scale commission rate that increased as

* reported profits rose. If the investment returns were under 12% a year, Ascendus would earn
10% of the profits e@ed eéch month. .Commiss‘ions of 20% Wefe due if profits were between
12% and 24% a year. If the invesfcment ea;n_e("i greater than 24% lannual returns, investors owed
Ascendus 30% of the profits reported to them by Ascendus.

9. In the‘maj ority of .ca§_e_s_, i.nvestors‘werr;;‘ instructed to open l")lrokerég'e acg"ounts in

_.ﬂ;_leir. own name at PensolzilFiﬁan_'cial Sewiées ,"'Inc.' ("i’enson"); a'bai:las«basé;d bjfﬁ}%ér_-éealer.
inVéstbrs deposited their investment fﬁr:ids (and in some cases, stock) inté their b;:éléerage
acéozjﬁfs at Penson. Investors signed fornis granting Taylor euithofity tol.trafd'e 6'i)_ti_6ns:, using
fundsr in their Penson brokerage accounts. These forms were labeled Limiﬁed Trading
Authorizations ("LTA").

10. Aécendus_ hired salespersons to find additional investors fdr the Asééﬁdus options
trading program. These salespersons were paid commissions based on the amount 6f funds they
ob;t--éx.inedl None of these other sales‘;l)er.sons' Weﬁe licensed as. iﬁvesﬁnem _e.td‘l/iserl réﬁi;e;éntatives
for Ascendus, as required by the Utah Securities Act.
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11. Each month, Ascendus prepared account statements for each investor, reporting -
on how-much profit had been earned from options trading in their accounts and how much
conumission was 6wed to Ascendus as a result. Smith and others delivered these account
statements to investors monthly and collected from the investors checks payable to Ascendus for
the commissions due on the reported profit. (In some casés, the investors authorized wire
transfefs directly from Penson to Ascendus fof payment of the commissions.)

12.  During the entire time thét Asqéndus operatéd, from early 2003 through January
2006, Ascendus reported profits every month to all investors. The reported profit varied each
month, but the monthly statements always reported a profit.

13. Investors who opened accounts at Penson glso receiv_ed. rr_}onﬁhiy account
statements dirébﬂy from Pen_son. These _aé}count staiteme_nﬁs listed the trades conducted in their
account during the prior month and ;eport_ed on the end—of—mbnth Vélue of the a'ccount:. The
Pez}sén acqouﬁt..statérj_:rjieiﬁts_\.v.éré Complexand ‘difficu"l't to uﬁderstand,'niékiﬁg 1t _h;ard f01‘f inVes’tﬁ?:_S
to measure prbfits and Josses. The Aséendus statements, by contrast, simbly repdrted th¢ total
amount of profits eaﬂiéd and-éomm&siéﬁg_ due_.‘ |

14.  The account statements from Penson showed account values lower than the
account values reported to invéstors by Ascendus. When some inv_estoré asked about the
discrepancies, Taylor géwe a variety of explanations such as: Pensoﬁ’s ac;cdunting is niot well
suited for the type thrading Ascendus do;:s, or that the differenc;e was due to the vzﬁuc pf

options positions still open at the end of the month — positions that were really unrealized profits.
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Most investors accepted these explanations.

15.  Inreality, Ascendus was not earning profits for investors every month. Some
months saw significant declines in the value of the investors' accounts. Despite these losses,
Ascencius continued to report profits to investors and collect commissions based on these reports.

16.  As Ascendus reported an unending stream of profits, at a time when account
values were fluctuating and generally declining, the gap between the reality of account values and
the perception —i.e., the amo.llmt reported in the Ascendus account statements — grew.

17. On information and belief, AsCendug had its first month of losses in July 2003."

Wheh Taylor decided to report profits for that month, perhaps hoping to Iﬁake up the losses in

. future months, he started Ascendus on a downward spiral from which it never recovered. The

1os'sés were néver ﬁ'ade up and the monthly éccou_nt statements issuéd by Ascendus (and late;,
‘ FFCF) became ir‘lcr@a:six%giy f_ra:udulentl. ' |

S _18...' ~ Some mvestors realized that theAscendusstatements could ot be reconciled with
" 'thé rﬁonthly fe_i;orts being issued by Penson. Se'verai iﬁveétor_s ch.élﬁenged Taly'lo_r. thn
.c'f.jh:frldnted,l’i“aylof agreé& to have .Ascendus feftiﬂd the comrﬁisSibns pald and :_Cérnf)ensate the
.ixtlvestors_forl their trading los.sés. For example: | |
A Atthe beginning of January 2004, investor VF had $'2bo,ood_'m his

investment accouﬁt at Pénson. During January, the account value dropped by 13%, while
Ascendus reported the ac_:count.had increased in value 6.9% from Décember 19, 2003 to January

'1’7,- 2004. Ascendus charged VF a commission of $3,048.52 as Ascendus' share of profits earned
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during the month of January. In February, the value of VF's account dropped another 10.8%
(while Ascendus reported a 3.5% profit). In March, the account lost $81,484.26 in value, a
51.6% drop. By the end of June 2005, the value of VF's account had dropped to $47,492.32, a
76.2% decline — and this was despite Ascendus depositing an additional $10,000 into VF's
account at Penson in March 2005. Ascendus deposited an additional $10,000 into VF's acceunt
in July 2005. Despite this additional cash infusion, VE's account value had dropped to
$39,405.39 by August 2005 when he wi.thdre\# this amount from Penson. VF filed a lawsuit in
September. The suit was settled, resul.ting in Taylor and Ascendus paying an additional
3 148,500.00 to investor VF.
| B | EP a Flonda attorney, aiso threateeed suit agalnst Tayior aﬁd Ascendus
for the losses i in hlS investment account bemg managed by Taylor. Taylor, Smlth and Ascendus
ls;gned a settlement agreement Wlth EP , pursuant to WhiCh Ascendus pazd $128 977 36 to EP
' . Thls‘l‘*epresented the qu amount of EP s mvestment Iosses and a por’uon of the profzts that
Asce_rgdus had reported to h1m. _
- i9. ' By sendin’g.f_ei_s'e aeceuﬁt statements fo investors, Taylor cauéed'As'ceﬁdus to
_ beeofne insolvent. This insolvency ocewed because the false account statements caused
Aseendus to owe more to investers than its net worth. The aggregate account vaiue”that
' Asc_endus reported to investors in the monthly account statements exceeded the comﬁined value
ef the brokerage eccou:nts of the in‘vestor.s. and the assets of Asceﬁdus. In other wetg:i_‘sl,.A_scendus

lacked the net worth to pay investors the amount by which the "reperted“ account Veiues

Complaint {American Express).wpd 6



exéeeded the "actual” account values.
20. Other factors causing Ascendus o be insolvent early in its operations were:
| A Expending company funds to pay investors whq recognized the account
statement discrepancies, thereby decreasing the company's capital and net worth;

B. By using falsely-claimed profits as justification for collecting high
commissions, Ascendus became lable to investors for those iﬁzproperly—collected COMUMiSSions.
In fact, in multiple mstances, Ascendus used company funds to repay commissions to investors
who complained that the commissions had been collected impropé'ﬂ_y. -Ascendus lacked the
financial capacity tb repay all the commissions it had collected improperly; and

| C N Taylor accepted investors into Ascendus who did noi meet the net worth
standards required as part of Ascendus' investment adwsory license. This made Ascendus liable
to repay any mvestor Who did not have $750 OOO under management by Ascendus or who dld not -
have a net worth of over $I 5 mﬂhonl Ascendus lacked, suffmlent funds to make those payméntéf |
-_ '2'1_, : Whﬂe a xﬁajority of investois opened s‘eparate br_okéfageaccounts at Penson,
some sent their mdney_dir.ectiy to Ascendus to be po_cyle_d and maﬁaged by Tafj'lor. hwestc'sr‘é‘wclre
told that they needed to havé at 1.east $100,000 m a Pensbn brokeragé a.cc.ount to qualify forl
options trading by Taylor. Investors who had less than.$100.,000‘ to invest could send their
investment funds to Ascendus for management by Ascendus in the pooled "Ascendus Growth
Fund" (”AGF”)', even though As;cé:ndus? investment'advisory Ii.cer.is.e did not allow it to take

custody of client funds.
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22.  Atleast fifteen investors sent their money directly to Ascendus, expecting their
funds would be menaged by Taylor directly in an account he controlled. These investors also
received monthly account statements from Ascenldus, reporting on profits supposedly earned
each month. Because these investors did not have separate accounts at Penson, they did not
receive any account statements from Penson. The Penson account statements showing the actual
profits and losses were sent only to Ascendus.

23.  These 15 AGF investors gave a total of $1,016,683.96 to Ascendus. Of this
amolunt‘_,' $33 1,580.94 was placed by Ascendus in its AGF account at Penson for at"le‘aSt a period
of -1;.'1lme. The remaining $685,103.02 was used to iaay distribﬁtions to ofher inveetore or expenses
of Ascendus.

2_4; | Menthly account statements sent te AGF 'investors also reported cons;'istent |
proﬁts In reahty, at least a fourth of the months saw dechnes in the value of the AGF fund and
AGF earned 1ess than $3 OOO in cumuletwe net profzts dur1eg 1lts three yeers of ex1stence
Theee factors, and the 11ab111t1es they createci to mvesiors further exacerbated the msolvency of

| A\sﬁcendus. | |

25.  Of the $1,106,683.96 given by ir;vestors directly to Ascendus for inves.tfhent in
AGF? only $525 was retumned to a singl.e AGF investor. The remaininé an}ou.nt_wes} iised to
make payments to non-AGF investors, insiders, affiliated persons for commissions, and business
expegses._

26.  Inaddition to the use of AGF funds to pay non-AGF investors '(des'ciibéd above),
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~ Ascendus used other funds paid to it by investors in order to make distribution payments to other
investors. This is a practice typically found in Ponzi schemes, where funds from new investors
are used to make payments to earlier investors, in order to retain the investors and attract even
larger investments. This practice began at least by August 2003. ‘For example:

A. On August 22, 2003, an investor gave $20,000 to Ascendus. Before this
deposit, the balance in the Ascendus bank account was $1,037.84. The_ money from the in\-fcstor
was used to make a $20,000 payment to another investor 11 days later.

B. In November 2005, an investor paid $27 5,000 to Ascendus. The f)uik of
those funds was used to make distribution payments té five other investors, including repaying
e st whose Augt 2003 investmeat was s  ay off s nvestorescrbed i
thé 'prec:ed.ing paragraph). Thgt 2003 investor was paid a 50% retum on hér investment. |

- 2’77.. . “ _‘_Smith Ho_ldin_gs Wa's_ foﬁnﬁd to receive Smith's share Qf thé (_:qm'misﬂsi_c_ans
' Ascenduswas ép}ieaingfrbfﬁ’iﬁvésmfs'. ,Iﬁ‘o*cher wardé; theprlmary @ﬁrpos_e of S'.mi_th"ﬁcﬂdings KRS
was tp receive funds taken flrau&ﬁlently froni investors. |
| '-2.8.:' h Azlso,"mqney from t‘hree_ii;%;estors' was deposited directly into Smith Hommgs, and
Smiﬂ_l Holdings piayed a role in the éoﬁzi schéme fraud c;)mmitted by Smith and Taylor.
| A. On July 26, 2007, investor LB deposited $30,000 into Smith Holdings, and.
this de‘p_o’sit Waé used to make a $30,000 distribution payment to investor DY on the same day.
| _ B._ On J uly 31 2007 mvestor RH deposﬁed $75 OOO into Smith Holdmgs,

and this deposﬂ: was used to make a $77 000 distribution payment o 1nvest0r DY on the same
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day.

C. On May 30, 2008, investor SJ deposited $75,000 into Smith Holdings, and
this deposit was used to make a distribution payment of $28,800 to AB investor on the same day
and a distribution payment o.f $4,320 on June 19, 2008 to investor LB. The money received from
investor SJ was also used to make a payment to American Express of $11,901 on June 3, 2008, a
payment of $1,097.49 to Capital One on June 6, 2008, and a payment of $1,030.76 to HSBC
Card Services on June 9, 2008. Before the money from investor SJ was depoéited into Smith
Holdmg S account this account had a balance of $488. 76 |

D. Investor MLT paid $2O 000 to Ascendus on November 21, 2007 at the
e of tis wansfr Ascendus b a balaee f 0. This oy wasthen tansfored 0 Smith
Hol_di..ngs, which had at the time a balance of -$1,0577.77. Smith Holdings then used this money
to fnake a paymeht b’y- cashier’s ch'eck to ihvestor W on‘NOVGmber 28 2007 -and to rﬁéke a wite
transfer to mvestor DO on December 5 2007 The baléncel Wwas ﬁsed for a payment il,o Ameriéan B
Express in the amount of $2, 258 75 on December 5,2007, and to Susan Sm1th Smith's w1fe

., 7‘ 29 Further Smith Holdxngs obtained hard money loans to obtam money that was then
used to make payments to investors in A_scendus.
30, Inlate 2005; Taylor decided to close the Ascendus options trading program.
Taylor paire& with his brother—in—laﬁ, J eff Roylance, to raise investment funds for a C_ali_fomia
: invéstmgznt_adyis;gr - LBS Adyisors _(”_L_ES”). Roylance gnd his company, .Sun'llmit‘ Cépita_l

Advisbrs ("Summit"), had secured exclusive rights to raise funds for LBS. Taylor became a
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sub-advisor for Summit. Taylor was to earn commissions from Summit for investment funds he
was able to deliver to LBS.

31. Pursuant to Taylor's sub-advisor agreement with Summit, Taylor would receive
66% of the management fees generated by Summit on fuﬁds Taylor raised from investors in the
.first year and 50% in subsequent years. |

32. Taylor and Smith formed FFCF Inves_i:ors, LLC in January 2006, as a vehicle for
pooling investor funds to send to LBS. Taylor was again the managing member. The FFCF
name was itself an indication that investor monies were to be sent to "Franklin Forbes Composite
Fund," a fund operated by LBS.

33, Because Taylor and Ascendus would no longer receive commissions from options

trading for investors after Ascendus closed, Taylor unld receive no further income fr_om
| A_sgéndg_s. In order to continﬁe receiving cqmpensa‘t.ibnl - this. ﬁme from LBS Adv_i_soi”'s - Taylor
"néétie_fl to pérsﬁéde investors to move thelr i_no_r'n_ayl 'tol.‘I;;BS._ |

34, In late 2003, Taylor, Roylance, anci ofﬁers Began talking and méetiﬁg with
Ast;éndus investors, telling them the options trading enﬁrb_ﬂmént was not conducive to the
corit;lrlued string of "profits" they had received in the past. Taylor told investors about FFCF and
the iﬁvesﬁmenﬁ programus offered by LBS, encouraging investors to move their invéstmenﬁs to
F’FCP Most inveétors were told that LB S..required a significant minirﬁum mvestment, so
investor funds would have to be pooled.

35.  The process of having investors withdraw their funds from their Penson accounts
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created a problem for Taylor, as li_quidating the Penson accounts would have made investors
realize that their Penson accounts had lost money and that the accounts did not have the value as
stated in the account statements from Ascendus. To solve this problem, Tgylor and Smith had
inves.tors sign wire transfer forms, instructing Penson to wire the "total balance" of the investors’
money directly to the newly-created FFCF entity.

36.  When Taylor met with investors, he generally had them sign subscription
agreements memorializing their decisions to invest in FFCF. These subscriptibn agreements
Significanﬂy overstated the amount of their beginning investment balance in FFCE. The a'm'ouﬁts
listed in the subscription agreements were conéistent with the investment values that ﬁad been
rerporjted m the account staternents sent out by Asgendus. for exgmple: “

A. In{r_éstor DA had a $470,792.56 ending ‘val_ue in his invest?nént account at
Penson.. This was wiféd.lfrom Penson to FFCF on.Fg‘bruary 15,“2006. .Durin.g this_ ti;ﬁ¢ p"ériod,_
| his: Ascenﬁus account s’t_at_eﬁent said his inve_:stment.bé_lance ;\%raé almoét tW1ce thatamOHnt -~ 5
$912,000.

B.  Investor AB had a $179,237.88 balance in his Penson account, but his
subscﬁption agreement with FECF showed a $500,000 beginning investment baiance. _

C. Investor RH had a $239,713.84 balance in his Penson account, but his
FFCF subscription agreément showed a beginning investment balance of $329,830.28.

37.  In total, inv_estdrs who j bined FFCF at its inception delivered actﬁal fu‘_Ln_ds to

FFCF totaling $7,585,727.61 (between December 2005 and February 2006). These investors
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were told by Taylor and FFCF that their investment balances were at least $12,819,451.19. This
$5,233,723.58 difference represented fictitious investment deposits.

38.  Taylor employed various devices to persuade investors to move to FFCF, in
addition to the expected profits. In at least one instance, Taylor caused Ascendus to deposit
$41,434.08 inté an investor's account at Pensoﬁ, to make it appear as if the individual account
had over $200,000, instead of the actual value of $160,833.24. This investor was then persuaded
to move his investment to FFCF. This investor learned in 2009 that the $41,434.08 was removed
from his Penson account before the transfer, so the investor had only $160,833.24 actually
transferred to FFCF from Pg'nson. Nevertheless, tﬁis investd was told his beginning inivestment
balance at FFCF was $200,000.

39. Not all investors were given the choice of withdrawing their funds invested
through Ascendus or movmg to FFCF Investors whose funds were pooled by Ascendus for
B .‘pammpatlon in the Ascendus Growth Fund had thelr funds contmue to be held in AGF untﬂ I uly
2006,

40. Asa re#uit of telling i.nvest.(l)rsllthat they had at least $_1_2.8 milliqn invested, when
FF_CF only had received $7.6 million, FFCF was insolvent from the beginning.

41.  The problem was exacerbated fr.ﬁm there. As the investor funds were sent to LBS
and FFCF began to receive account statementé from LBS claiming profi‘tsﬂwere bein‘g'éamed,
Taylor and FFCF had to report to mvestors profit on the $12.8 million the investors thought they ‘

.had rather than the $7 6 mﬂhon actually mvested The monthly account statements sent to
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investors by FFCF reflected this illusion.

42, Téylor and FFCF may have hoped that the $7.6 million would earn sufficiently
high returns to repay the $12.8 million promised to investors, but Taylor and FFCF were not able
to keep up with disbursements énd began to immediately redistribute new investment funds
coming into FECF, instead of forwarding those new investor funds to LBS.

43. Between March 2006 and July 2007, investors gave an additional $3.6 million to
FFCF, believing it would be combined with other investment funds already in the pool formed by
FFCF However, only $430,000 of this $3.6 million was ever sent to LBS. Despite having .
received a total of $11.2 million from investors, only $8.G million was actually sent to LBS for
invgstmfent‘ | |

| 44.  During this time, the inve_:st_ors who had invested $11.2 mi.llio-n were tQId their

initial investment balances exceeded $16.6 million.

45" " LBS sf_:nt monthly account staterhér;té to FFCF fepdrting‘oi; the pfofits-.Eaméd o e

ea_é:h:m()nth from the funds invested by FFCF.

h 46. | Duii_ﬂg the time FFCF had pooled funds from investors and séht mbst of it to
LBS, Taylor continued in the role as the investing expert for FFCF, Newsletters, which Taylor
authored, were sent to investors telling them about the progress of theif inx'restments and market
trends affecting their investments.

| 47.  As noted above, almost all of the investor funds in the_ Ascendus Growth Fund

were used to pay other investors or for expenses of Taylor and Ascendus. After Ascendus ceased
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its options investment program in February 2006, AGF continued. Over the next four months,
the $39,237.81..remaining in this trading account were used to pay expenses unrelated to the
investors whose funds were in the account, including $37,775.69 paid out to other investors.

48.  There were numerous instances in which new monies sent to FFCF by investors
were used to make payments to other investors, instead of being sent to LBS for inclusion in the
investment pool:

A, Out of $300,000 deposited by an investor into FFCF in March 2006, more
than $250,000 was used to pay distributions to three other investors.

B. Out of $SOO;OOO given to FFCF in November 2006 by an investér,
$430,QQO was sent to LBS for inye§tment. Of the r_emaining fun_ds, $14,111.11 was used to mgke
diétribution payments to’ two other investors, $30,000 was paid to T aylor, and'rthe blalan‘ce was
- used for the operatlons of FFCF | o
Ry T delivered $332,309.26 16 FFCF on March 16, 2007
$276 662.36 of this amount was used to make distribution payments to three other mvestors

D. A $200, OOO dlstnbutlon payment to an mvestor on March 21, 2007 was
funded from deposits by two other investors. |

E. A $50,000 paynient by an investor on March 20, 2007 was trz_msfe’rred
frdm one bank account to another and finally to FFCF Wheré it was used to hav'e sufficient funds |
- to make a $160,000 dist;cib__utioﬂ to &noﬁher investor. |

F. On April 2.6, 2007, investor GDN wired $200,000 to FFCF for investment.
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The next day, the $200,000 was wired as a payment to another investor; none of the funds were
sent to LBS.
G. Investor JG sent $25,000 for investment on June 27, 2007. The next day,
the $25,000 was paid out to another investor, leaving the bank account with a zero balance.
49, Sometimes, investors requested distributions and FFCF lacked funds to pay the
withdrawal. In some instances, Smith borrowed funds and uséd the proceeds from the loans to
make distribution payments to investors, including a $150,000 payment to an investor on August
20, 2007 and a $750,000 payment to another investor on November 7, 2007.
50. | ‘Because FFCF owed investors over $5 million more than FFCF had in its_ |
et secoun st LBS o s o bk secoun, fl s i h ot o possssono
FFCF sh(‘)'_t-ﬂd‘ have been used for the bénefit of investors — either to increase the size of thé

inv¢stment pool or to return funds to imvestors. Ins_tead, substantial funds from FFCF were used

©to pay é'x:pens.'es that were not only not for the benefit of investors but which were completely -~~~

unfélatéd _tol‘gh.e business of FFCF
51, From early 2006 to July 2008, LBS was reportiné to FFCF that FFCF was earniﬁg
‘profits on its investment managed by LBS. Those reported profits weré' not high enough to cover
the gap between the amount FFCF had sent to LBS and what was réported to investors.
52. Nevertheless, Taylor continued to withdraw funds from LBS. Between the
_ingeption of ;he investment aﬁd March 2007, Taylor Withdrew $2,016,594.75 from LBS,‘

reducing FFCF's earning capacity. At least $432,272.39 of the amount withdrawn from LBS was
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paid to persons and entities who were not investors.

53,  In December 2007, Taylor withdrew $1,500,000 from LBS, aiong with that
month's $14,206.10 in reported earnings. This money was sent to Taylor's own bank account,
where most of it was later sent on to FFCF. This Withdrawal left an account value of $81,849.52
at LBS.

54.  Inthe interim, investors were still receiving account statements showing high
values for their portions of the FFCF investment pool.

55.  In February 2008, Lighted Candle Society (an investor) ("LCS"), requested
witﬁdrawal of its $100,000 investment. In mid-April, Taylor wrote LCS saying that becﬁuse ofa

| ;.Qrg{n?nication faﬂprg bet_yyeen Sg}ith a;gd 'I.‘aylorg,. T.ayio.r was notlinfolrmed of the_ withdrawal
request and, therefore- FFCF had missed the deadline to request the withdrawal during the

current quarter Taylor 101d LCS that its w1thdrawa1 request was submltted to LBS on Apr11 11

and that LCS could expect payment by apprommately 5 uly 11, 2008

56. In reality, Tayl_or knew that the valuc o_f FFCF 5 mve_stment with LBS waS less
than the ﬁﬁnoﬁ_nt needeci tc's. pay 1CS. E |

57. On or aréund ._hﬂy 10, 2008, when LCS was told it would receive the retum. of its
iﬁvestme_ént,-Smith atteinpted suicide and was hospitalized. A letter was sent to investors, saying
that the fund had collapsed and that tﬁé investments were lost. This letter acknowledges that
im'féstor accounts were suffering 1oss¢s' as early as 2004 and th'a.t_the account statemen’gs sent to

investors did not reflect the amount actually in the investor accounts. The letter bears the
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purported signature of Smith, but was actually drafted by Taylor.
58.  On August 1, Taylor withdrew the remaining $81,849.52 of FFCF's funds from
LBS, depositing those funds into his own bank account.
Transfers from the Receivership Entities to Amefican Express
59. From Apriﬁ 2004 until June 2008, American Express received $162,120.23 from
the Receivership Entities.
60.  On or about April 6, i004, American Express received a payment in the amouﬁt
of $438.5,2' through an inine ﬁayment from an aqcount of Smith Holdings, LLC at Far W_est
| Bank.
: 61 L On orabout ng 3, 2004,Amer1can E;{pz:ess ,I?Cei‘,f?d a payment in the amouni of
$1,965.89 through an online payment from an account 61“ Smith Holdings, LLC at Far West
i 62, | _On or aboumné 2, 2004, Afnericaﬂ Expre'sé récé_iVea ééayfﬁéﬁt ih thc émqﬁ;it df
- $4,272. ‘13. fhrougﬁ an online payment from an account of Smith I—Igldiﬁgs, LLC at Far West |
* Bank. : | | |
63.  Onor about July 2, 2004, American Express received a pajment in the aﬁount Vof
$3‘,484.56 through an online payment from an account of Snﬁth Holdings, LLC at Far Wesf
_ - _
64. - On or aboﬁt August'S, 2004, Amexican Express receiyed a payment ig the amount

of $2,858.12 through an online payment from an account of Smith Holdings, LLC at Far West
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Bank.

65. . On or about September 2, 2004, American Express received a payment in the
amount of $2,671.51 through an online payment from an account of Smith Holdings, LLC at Far
West Bank. |

66.  On or about October 4, 2004, American Express received a payment in the
amount of $2,985.02 through an online payment from an account of Smith Holdings, LLC at Far
West Bank. |

67.  On or about November 2, 2004, American Express received a payment in the
amount of $5264.36 through an online payment from an account of Smith ‘Holdings‘, LLC at Far
West Bank.

| 68 On or about December 2, 2004, Americaﬁ Expfess received a payment inthe
amount (.>_f.$1,983. 11 through an 0n1_in¢ payment from an account of Smith Holdi:_igs, LLC at Far
WeStBank S FNEEE . , : _ S : _
| | 69 ~ Onor about January 4 2005, American Express 1ecelvéd a paymeﬁt in the amount
of $1 137 06 through an online payment from an account of Sm1th Hoidmgs LLC at Far West
Bank.

70. On or about February 2, 2005, American Express received a paymént m the
amount of $2,328.61 through an online p_aymént from an account of Smith Holdings, LLC at Far
We.st B_énk.. |

71. On or about March 2, 2005, American Express received a payment in the amount
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of $1,350.52 through an online payment from an account‘ of Smith Holdings; LLC at Far West
Bank.

72 On or about April 4, 2005, American Express received a payﬁlent in the amount
.of $4,862.63 through an onliné payment from an account of Smith Holdings, L1.C at Far West
Bank.

73.  Onorabout May 3, 2005, American Express received a payment in the amount of
$2,284.20 through an online payment from an account of Smith Holdings, LLC at Far West

Bank.

74.  Onor about June 1, 2005, American Express received a payment in the amount of

$1 752 13 1hr0ugh an onhne payment from an account of Smlth Holdmgs LLC at Far West
Bank. |

'7 5. On or about J uly 5, 2005 Amencan Express recezved a payment in the amount of
$2 081! 19 through an onhne payment from an i account of Smlth Holdmgs, LLC at Far West -
Bank.

76, Onor abt)ui August 1, 2005,'.A'mefi(:an Express rcCeived a payment ini the amoﬁ_iit |
of $2,2§S.67 through an online payment from an account of Smith Holdings,.LLC at Far West
Bank.

77.  Onor about August 30, 2005, American Express reéeived a i)ayment in the
amount of $3,624.60 through an online payment from an account of S.mith Holdings, LLC at Far

W_ést Bank.
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78.  Onor ébout October 6, 2005, American Express received a payment in the
amount of $2,311.38 through an online payment from an account of Smith Holdings, LLC at Far
West Bank.

79.  On or about November 4, 2005, American Express received a payment in the
amount of $1,289.52 through an online payment from an account of Smith Holdings, LLC at Far
West Bank.

80. On or about December 5, 2005, American Expréss received a payment in the
amount of $3,289.99 through an online payment from an account of Smith Hoidings, LLC at Far -
West Bank.

' 81 | 0;1 or about D¢cember 30, 2005, American Expre_ss_ received a payment in the
amount of $4,814.06 throzigh aﬁ online payment from an account of -Smith Holdingé, LLC at Far
Wgst Bank |
£ 82 ~ Onor 'aboﬁt Eebméry 22006Amer1canExpress rééé._ilvled a paymeht' m t_he_' .; E
am@ﬁn}b of $4,447.04 through an onliné payrﬁent from an account of Smith Hol_din.gs, -LLIC at Far
West Bank |

83 On or about March 6, 2066, American Ex.press received a payment in the amount
of $4,5 18.67 through an online payment from an account of Smith Holdings, LLC a;t Faf West
Bank. |

84.  On or about March 30, 2006, American Express received a payment in the amount

of $3,572.06 through an online payment from an account of Smith Holdings, LLC at Far West
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Bank.

85. - Onorabout May 2, 2006, American Express received a payment in the amount of
$2,942.96 through an online payment from an account of Smith Holdings, LLC at Far West
Bank.

- 86. On or about June 1, 2006, American Express received a payment in the amount of
$2,906.34 through an online payment from an account of Smith Holdings, LLC at Far West
Bank. | |

87.  Onor about June 6, 2006, American Express received a payment in the amount of
$1,218.71 tﬁrough an online payment from an account of Smith Holdings, LI.C at Far West
Bank.

88. On or about July 6, 2006, American Express received a payméqt in thé amount of
$1,863.5_1 i?htough‘ an online paj}ment from a.n account of Smith Holdings, LLC at Far.west-

N 89 ~ On or about August 4, 2006, American Express received a pajfmél;it in the amount |
0f $2,367.58 through an online payment from an account of Sith Holdings, LLC at Far West
Baﬂi{' o _ -
90.  Onor about September 3, 2006; American Express received a payment in the
amount of $2,794.48 through an online payment from an account of Smith Holdings, LLC at Far
West Bank.

91.  Onor about October 3, 2006, American Express received a payme'n"i‘in the
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amount of $4,198.14 through an online payment from an account of Smith Holdings, LLC at Far
West Bank.

92. On or about November 2, 2006, American Express received a payment in the
amount of $2,207.96 through an online payment from an account of Smith Holdings, LL.C at Far
West Bank.

93.  On or about December 4, 2006, American Express received a payment in the
amount of $3,319.69 through an online payment from an acéount of Smith Holdings, LLC-at Far
- West Bank.

94,  On or about January 3, 2007, American Express received a paymentr in the amount
of _$4_,443,70 through an onliné payment _fro_m an account of Smith Holdings, LI.C at Far West
Bank.

9s. On or about Febr_uary 6, 2007, American Express received a payment in the

“amionnt of $2,362.39 through an online payment from an account of Smith Holdings, LLC at Far -

' Wes.tl‘B_ank.
| 96. On or about March 2, 2007, Arﬁeriban Expr;&ss received a paYIﬁent’ in the ;amo'ii.nt '
of $4,843.70 through an online paymeﬁt from an account of Smith Hoidings, LLC at Far West
Bank.
| 97.  Onor about April 9, 2007, American Express received a payment in the. amount
of $2,729.96 through an onliﬁe payment from an account of Smith Hoidings, LLCat Far West

Bank.
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98. On or about May 1, 2007, American Express received a payment in the amount of
$4,490.62 through an online payment from an account of Smith Holdings, LLC at Far West
Bank.

99.  Onor about June 11, 2007, American Express received a payment in the amount
of $6,760.85 through an online payment from an account of Smith Holdings, LL.C at Far West
Bank.

100.  On or about July 3, 2007, American Express received a payment in the amount of
$2,000.00 through an online payment from an account of Smith Holdings, LLC at Far West

Bahk.

101, On or about August 13,. 2007, American Express received a payment in the

amount of $1,876.30 through an online payment from an account of Smith Holdings, LL.C at Far
_Wefst .B ank.

- ) 102 - On or abotit Septerﬁb’ef 5 '2007; Arr}éricén Expless r‘eceiv"éd a péj?meni ir;'the
amount of $2,956.37 through an onliné paymenf' from an account of Smith Holdings, LLC at Far
West Bank: |

103.  On or about October 11, 2007, American Express received a payment in the
al.nltljunt of $3 ,_146.52 through an online pé,yment from an account of Smith Holdings, LLC at
Central Bank.

104. Onor about November 19, 200.’.7, American Express _rece';ved a payment in the

aﬁlount of $4,586.41 through an online payment from an acboﬁnt of Smith Holdings, LLC at
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Central Bank.

105. On or about December 5, 2007, American Expres.s received a payment in the
amount of $2,258.72 through an online payment from an account of Smith Holdings, LLC at
Central Bank. |

106.  On or about January 11, 2008, American IExpress received a payment in the
amount of $4,674.22 through an online payment from an account of Smith Holdings, LLC at
Central Bank.

107. Onor _a_bout.February 12, 2008, American Express received a payment in the
alﬁéunt of $5,787.26 through an online payment from an account of Smith Holdings, LLC af
| Cent;‘al Bagk. | |

108.  On or about Api‘il 21, 2008, American Express :feceived a payment in the amou.nt ‘
of _$1,6QO.29 through. an._onlin‘e payment from an accbunt_of Smith H‘ol._dings, LLC at Central -
| 10_9'. On of abou’s J une 3, 2008, .Amerlcan Express received a pa&ment in the- aﬁlount of
| '$11 901 OO through an onhne payment from an account of Srmih Hoidmgs, LLC at Central Bank
| 110.  The Recewershlp Entities were never under any obligation 1o pay the money that |
they transferred to American Express. |

111.  The Receiver has nét uncovered any evidence that the Receivership Entities

entered into any agreements with American Express.
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FIRST CLAIM FOR RELIEFR
(Fraudulent Transfer — Utah Code § 25-6-1 ef seq.)

112.  The Receiver incorporates f;ach and every allegation contained in the foregoing
paragraphs.

113. * The traﬂsfers of funds to American Express from the Receivership Entities were
inherently frandulent because they were made as part of a Ponzi scheme, and were made with the
intent to hinder, delay, or defraud the creditors and/or investors of the Receivership Entities.

114. None of the Réceiver’ship Entities received a reasonably equivalent valu.e. from
Ammerican Express for goods or services in exchange for the transfers.

' - 115, Instead, the Receivership _Egtitries satisfi_ed _()_b_l_ig_z_i?iqns (_)ch,d to A;ng;igan Express |
By others, aﬁd these transfe.r.s are avoidable under the Utah Uniform Fraudulent Transfer Act.

116. The Receivgréhip Entities were insolvent at the time the transfers were._mad.e to .
Arheficaii Express. . ' ' o

117.  Pursuant to Utah Code § 25-6-1 et seq., the Recelver ié entitled to avoid and
recover the transfer of money from the Receivership Entities té Americ_an Expfess as an éctuai or
constructive fraudulent conveyance.

SECOND CLAIM FOR RELIEF

(Unjust Enrichment)
118.  The Receiver incorporates each and every allegation contained in the foregoing

paragraphs.
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- 119.  American Express received at least $162,120.23 from the Receivership Entities,
120.  American Express has not provided a reasonably equivalent value of goods or
services to the Receivership Entities for the transfers of money to American Express from the
Receivershiﬁ Entities.
121.  American Express knowingly and voluntarily accepted and retained a benefit
when the funds of the Receivership Entities were transferred to it.
122, The money transferred to American Express by the Réceivership Iintities
conti.‘nues to be wrongfully retained by American Express.
| 123.  The Rééeiver is entitled to disgorgement of the funds transferred from the
Receivership Eniies to Amerian Expres, and the ircumstans present inthis scton render
America__m Expresé's_ retention of those benefits inequita‘ole.
1 124. Americar} Egpréss has beeri unjuétiy enriched at :the expense of the Rec_:ei\_rer_ship_ |
' Entmes and the'RécéNéi; :s _eﬁﬁt}ad to judgmeﬁt_-i}ithg '_éjfr’xiéﬁﬁfof the moﬁéy-t'faﬁs;férred to
: AniericanExpress from the Receive_rship Entitiés in exéess' of the reasonable value of goods or
services p'rovided by A‘méfiéan'Expres's to the Rece’iver's.hip ‘Entities.

PRAYER FOR RELIEF

WHEREFORE, the Receiver prays for judgment against American Express as follows:
1. For damages against American Express in the amount of the money transferred to
American Express from the Receivership Entities in excess of the reasonable value of goods or

services provided by American Express to the Receivership Entities, believed to be at least |
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$162,120.23;

2. For an order requiring American Express to disgorge the total amount of the
transfers to it from the Receivership Entities in excess of the reasonable equivalent of any goods

or services provided to the Receivership Entities;

3. For pre-judgment and post-judgment interest to the fullest extent permitted;

4. For costs and attorneys' fees expended in recovering funds from American

Express; and

5. For such other and further relief as the Court may deem just and proper. -

DATED this 3&“‘9 day of December, 2010.
MANNING CURTIS BRADSHAW
& BEDNAR LLC '

L.R. Curtis, Jr. ' R

David C. Castleberry I
Attorneys for Receiver for FFCF Investors, LLC,
Ascendus Capital Management, LCC, and Smith
Holdings, L1.C '

Plaintiff:

Wayne Klein

Court-Appointed Receiver for FECF Investors, LLC,
Ascendus Capital Management, LCC,

and Smith Holdings, LL.C

299 South Main, Suite 1300 -

Salt Lake City, UT 84111
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