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SMITH HOLDINGS, LLC,
Plaintiffs, ’ Case No. 100925562
IS, . Judge: LA. DEVER

Deferdant. . . e 2 iy Bl

The above entitled matter is before the Court on cross-motions for summary

judgient. Having reviewed the motions and, having heard oral arguments on the

niatier ori August 27, 2012, the Court hereby makes the following Ruling.
The Gourt first reiterates the standard for.a summary judgment review.
Surfithary judgment is proper if the pleadings; depositions, answers to
intetrogatories, and admissions on file, together with the affidavits, if any, show that
there is no gemline issue as to-any material fact and that the moving party is entitled to
| one. 2010 UT 33, 44, 232

4 judginent as a matter of law, Gudn

P.3d 1059 (oltation and quotations omitted)(emphasis added). .

“A disputed fact is ‘materiaf if it mlg‘ht:aﬁee’t.thé'outcome of the suit under the
governing law, and the dispute is ‘genuine’ if the evidence is such that a reasonable jury
could return a verdict for the nonmoving party.” Sehulzy. ». 415 F.3d 1128, 1132




(10th. Gir.2005)(citation omitted)(emphasis added).

Moreover, in its review of summary judgment motions, the court does not weigh
‘viﬂéme or assess credibility, rather the court's sole inquiry is to determine whether
ake County, 948 P.2d 771,

‘t’h’ére'- is a genuine issue of material fact. A.C..

788-(Utah 1997) (¢itation omitted); see also Draper Gty V.
1097, 1101 (Utah 1995) (it is not the purpose of the summary judgment procedure to
judge the credibility of the averments of parties, or witnesses, or the weight of evidence.
Nélthér is it-to deny parties the righttoa trial to resolve disputed issues of fact. its

3-of trial when Upmmviewﬁl@m :

Bemardo, 888 P.2d

surpese is to gliminate the time, trouble and expens
of the facts as asserted by the party ruled against, he would not be erititled to prevail.”
(witation ormitted))..

1. Substitution of Defendant

On Fébruary 15, 2012, the Court entered an Order granting the parties
Stipulated Motior to Substitute: Capital One Bank (USA), N.A., as Defendant in place of
Capital One; N.A.

2, Statute of Limitations

Plainftiffie’ Complaint sets forth two causes of dction against Defendant: (1) '
Fraudulent Transfer pursuant to the Uniform Fraudulent Transfer Act, ("UFTA?) Utah
Code Annditated Section 25-8-1 et. seq., and, (2) Unjust Enrichment.




Fraudulent Transfers under UFTA
Utah Gode Arinotated Section 26-6-10, of the Uniform Fraudulent Transfer Act,

provides in relevant part: _
| A claim for relief or cause of action regarding a fraudulent transfer

or obligation urider this chapter is extinguished unless action is brought:
(1) under Subsection 25-6-5 {1)(a)", within four years afterthe
transferwas made or the obligation was incurred or; if later, within
ane year after the traiisfer of obligation was or could reasonably
have besn discovered by the daiment, i
(2) under Subsection 95.846 (1)(b)* or 25-6+6 (1 )?, within four years

hiether the mdmr'a claim arose before orafter the transfer was made or the |
obligation was incurred, if the debitor made the transfer or incurred the obligation:

(a) with actual intent to hinder, dels, or defraud any creditor of the debtorl.}
[West2612), |
Afransfer made-or obligation incurred by a debtor Is fraudulent as to a creditor, whether
the creditor's claim arose pefore or after the transfer was made or the obligation was
ingurred, gﬁ\eddatormadaﬂm transfer of incurred the obligation:
{a) with-ectual intent to hinder, delay, or defraud any creditor of the debtor; or
(B) without recelving a reasona bly equivalent value in exchang e for the transfer or
sbligation; and the-deblor: , Y _
(J) was engaged or was about to engage in‘a businass ora transaction for
which the remaining agsets of he debtor were unreasonably small in
relafion'to the business or transastio; or | ,
(i) intended to incur, or helleved or reascniably should have believed that

he would nctr, debts beydnd his-abllity to pay as they became due.

{1} A transfer made or obligatio . lficurred by a debtor i fraudulent as to a credito
whase claim arose before the transfer was made or the obligation was incurred if:
(i) the dakitor made the transfer ar incurred the obligation witht

recelving a feasonably equivalent value in-exchange for the transfer or
3

 ohiligation incurred by a debtor is fraudulent as a0



after the transfer was made or the obligation was incurred[.]
(West 2012)(emphasis added).
Deferidant asserts that pursuant to the Section 25-6-10, as noted above,
'Plairiﬁfﬁs claims under UFTA ate bamad by the statute of limitations. (Def.'s Mem. In
Suply, 17-18). Defendant further argues that the ffieory of adverse domination

(“Theory”) does not apply pursuant o the holding in Klein /. Ca
ation, Na, 4:10-CV-00628-EdL, 2011 WL 3270438 (D. Idaho July 28, 2011)

’ ;JFELJ
{“Based on the cases discussed above and the statutory language of Idaho’s UFTA, the
Coutt finds the fime :limu!s:- applicable to the Rec
to fun at the time each allegedly fraudulent transfer took place; not on the date that the

- . Reesiver was appointed. Like Arizona and Califoria, Idaho's UFTA ‘extinguishes’

causes of actions where they are filed outside of the specified time frame.” (emphasis
added)). (Del’s Reply 14-16).
De'fenclﬁﬂt"s noted case Is an Idaho case within the Ninth Circuit. The U.S.

District Court, District of Utah did address the Theory in 2010 in Wing
N@; 508 CV*776, 2010 WL 5020969, *3 (D. Utah Dec. 3,2010), whose holdings,

| cafitrary to Kiein, were then recently affirmed by the Tenth Circuitin Wing v.

oblle on; and
&) debmrwas insolvent at the: ﬁmanrbeesm insolvent as a result of
e transfer or obligation.

__'asﬂaudulentaﬁ@mmﬁmsmﬁn i



- Dockstader, No. 11-4008, 2012 WL 2020666, *2-3 (10th Cir. June 6, 2012).

The Tenth Circuit court explained:

The one-year tolling period in section 25-6-10 refers to when a
transfer could reasonably have been discovered “by the claimant .”
(emphasis added). The district court concluded the Receiver's action was
timely filed because the Receiver could not reasonably have discovered
any fraudulent transfer prior to his appointment. Because the Receiver
was appointed on May 5, 2008 and filed this action just over five months
later, the:court concluded the Receivers claims were timely brought. The
districtcpit also concluded Utah would likely adopt the “adverse
domingtion” theory for purposes of computing the statute of limitations.
Urider the adverse domination theory, as long as a corporation is
controlled or ‘dominated’ by wrongdoers against whom & cause of action
exists; The-statute of limitations is tolled because the wrongdeers cannot
be expested to bring an aclion against themselves.” Saunders V.. Sharg,
793 P.2d 927, 932 (Utah App.1 900) (declining to extend doctrine to
excusé faliure to préserve issue for appeal). This court agrees. A contrary
rule-wolild perversely foreclose from recovery eafly transfers in a Ponzi
scherrie which is successfully run for along period of time. Applying the
adverse domination theory to this case, all available evidence established
that Souifhwick used the Vescor entities in a coordinated scheme to
defraud invéstors. The entifies tfierefore could not reasonably have been
expected to bring claims against themselves, and the district court
appropriately coniciuded the Recaiver's claims were brought within the
applicabis statute of limitations,

Id. af 3.
Althotigh the Theory is applicable to the pending matter, the Court must still

e o

cotisider whether Plaintiffs UFTA claim was timely in light of the Receiver's appointment
and Section 25:6-10(1): ' |

The Receiver in the entitied matter was appointed on March 18, 2009, and the
Comiplaint filed December 22, 261' 0. The time frame is.beyond the one (1) year tolling

S



petiod. The lssue Is whiettier the Receiver could have reasonably discovered the
existence of the claim during the one (1) year period. The Receiver argues that
%rgnlﬁeant time was required to ideniify all relevant transfers, trace all funds, and
idertify possible elairps. arid thus, the potential claims could not have reasonably been
discovered immediately upﬁn the Receiver's appointment. (Pl.'s Mem. in Opp. to
Defs Mot, for Summ. J. 15-16). Defendant, however, counters that the Receiver had
kiiowisdge of the transfers to it within four (4) months of the Receiver's appoihtmeﬁt, as
revesled by the Receiver's Third Report to-the court in the: Bames action’. (Def’s
Reply, 17). This-fact has not been disputed.

“Therefere, because the Complaint was not filed “within one year after the
sranfir or obligation W or could reasonably have been discoversd by the claimant
[Recsiver™, Utah Code Ann, § 25-8-1 0(1) (emphasis added), Plaintiffs’ first cause of
acion is HEREBY DISMISSED. '

Acocordifigly, the issue of the standing® of the Receiver as it relates to the UFTA,

s8.v. FECF Investors, LLC. et al, Case No. 080922273,

 Sgee Wiig, 2010 WL 6020050 at *3 ("In Win: %, No. 2:08~cv=1002, U.S, Dist. LEXIS
4193, 2009 WL 1362383 (D.Utah May 14, 2009) the court acknoy edged the four-year statute of
ivltatians under e Unifornn Fraudulent Transfer Act but aiso detemined that the Receiver was entitied
to'the bénsfit of the-discovery tiile, which requires ah getion to be:filed “within one yegr after the transfer
or abiligetion weis-oF could réasohably have béen discovered:® Utah Code Ann. § 26~6-10. In Kendriek,

J S LIRS

e court concludad that the Recelver's claims wers fimely filed because they were filed within eight
friontits of the Recsiver's appointment. Kendrick, U.S. Dist. LEXIS 41923, at *9, 2009 WL 1362388."
{eniphidsis added)). !

Saltheugh the particular matter is moot, the Court directs the parties to the holding on the issue of
In Wing, 2012 WL 2020666 at *1.

6



and fhe ofher arguments raised pursuant to'the UFTA are HEREBY MOOT.
_ Claims for Unjust Enrichnient

Consistent with the findings in Wing, 2012 WL 2020666, *2-3, this Court finds
that thie Recelver could not have: reasonably discovered the transfers to pursue a claim
of uhjust srrichent while said transfers were being “sontrolled or dominated by
wrotigéaers . . . because the wrongdoers cannot be exjected to bﬂng-én action against
_ﬂi‘dmlve?s Id. at 3 (citation and internal quotations omittad)(emphasis added).

Therefore, the Receiver's claim for Unjust Enrichment, filed December 22, 2010,

' 'iéwtﬂiiﬁﬁrafawtéwearstawwwnmﬁaﬁﬁmmwasperf"i' b Code Annotaied ' ..oon .

Section 78B-2-307, of his appointment of March 18, 2009. See also e.g. Russell
. v, Cargon, 2005 UT 14, §{'20-30, 108 P. 3d 741.

3,  Defendant as Creditor

Plaiftitfs Have conceded that they will consider Defendant's claim as a creditor of
the Receivership Entities if Defendant submits its claim(s) through the claims
OCEss Bames regardiess of the deadline having passed.
(F'ls Mem. In Supp iii, n.1). See also Utah Code Anh. § 48-2¢-1212(1) ("The court

appointing a recelver or custodian has exclusive jurisdiction over the company and all of

it propetty wherever located.” (emphasis added)).
Accordingly, Defendarit's claims before this Court are HEREBY STRICKEN.




Jai s ORDERED to subniit its claims consistent with the claims processing
. ef al, Case No. 080922273.

4.  Remaining Arguments
Because Defendant is ordered to submit its claim(s) through the claims

processing procedure in Bames, the remairiing arguments raised by the parties
pertaining to Upjist Eﬁr‘iehmenf and Alter Egos are also appropriate for consideration in
‘Bares, bafors fhie Honorable: Denise P. Lindberg.

This Ruling stands as the Order of the Court. No further-order is required.

Dated this 27" day of October, 2012,

BY THE COURT:

DISTRPGT CGURT . SELL _ﬁ_,.—'"
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