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RICHARD D. FLINT, a duly licensed attorney, hereby affirms under penalty of perjury:

1. I am a partner at the law firm of Holland & Hart LLP, counsel for Penson
Financial Services, Inc. (“Penson™) in the above-captioned action. As such, I am fully familiar
with the facts as stated herein. 1 submit this declaration in support of defendant Penson’s Motion
to Dismiss the Complaint.

2. On December 10, 2010, plaintiff R. Wayne Klein, as court-appointed receiver for
FFCF Investors, LLC, Ascendus Capital Management, LLC, and Smith Holdings, LLC, filed the
Complaint in this matter. Attached hereto as Exhibit A is a true copy of the Complaint.

3. On September 12, 2011, the parities appeared before the Court for a hearing on
Penson’s Motion to Stay Action and Compel Arbitration. Attached hereto as Exhibit B is a true
copy of the certified transcript of the September 12, 2011 hearing.

4. In support of its Motion to Dismiss the Complaint, Penson cites to an unpublished
Order of Dismissal, dated February 27, 2002, issued by The Honorable Leslie A. Lewis in the
action styled Coroles v. Sabey, Case No. 010903873 (Utah 3d Dist. Ct., Salt Lake Cnty.)
(“Order”). Attached hereto as Exhibit C is a true copy of the Order.

5. I declare under penalty of perjury under the laws of the United States and

the State of Utah that the foregoing is {rue and correct.
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CERTIFICATE OF SERVICE

P

I hereby certify that on this i::i,‘*s%éay of October, 2011, the foregoing DECLARATION
OF RICHARD D. FLINT IN SUPPORT OF DEFENDANT PENSON FINANCIAL
SERVICES, INC.’S MOTION TO DISMISS THE COMPLAINT was served, via U.S. Mail,
postage prepaid, as follows:

David C. Castleberry

Aaron C. Garrett

MANNING CURTIS BRADSHAW

& BEDNAR LI.C
170 South Main, Suite 900
Salt Lake City, UT 84101-1655

Attorneys for Plaintiff
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MANNING CURTIS BRADSHAW - FLED bisTRicT coy

& BEDNAR LLC Third Judiicia) Dzstnc:
L.R. Curtis, Jr. [0784]
David C. Castleberry [11531} DEC g 2010
170 South Main, Suite 900 ‘ . SALT LAKE CounTy
Salt Lake City, UT 84101-1655 . B”N
Telephone (801) 363-5678 Deputy Clark™ .

Facsimile (801) 364-5678

- Attorneys for ReceiVer for FFCF Investors, LLC,
- Ascendus Capital Management, 11.C,

and Smith Holdings, LLC - .

-IN THE THIRD DISTRICT COURT, SALT LAKE COUNTY

.M..._-YS::.»...',. e

__.PENSON FINANCIAL SERVICES, INC.;
CONSILIUM TRADING COMPANY LLC.

STATEOF UTAH
R. WAYNE KLEIN, AS COURT-
APPOINTED RECEIVER FOR FFCF - - - COMPLAINT
INVESTORS, LLC, ASCENDUS CAPITAL . : |
MANAGEMENT, LLC, AND SMITH CaseNo. LVOOA ZASZ

HOLD]NGS 1LC,.

.?1aintiffs’ 1 S ' Jgflge: l/W\_a&b,@ﬂ\S

Defendants.

Plaintiff R. Wajrne Klein (the "Receiver”), as‘duly 'céuftéappointe& Receiver for FFCF .

InVestozs LLC ("FFCF") Ascendus Capltai Management LLC ("Ascendus"), and Smith

- I—Ioldmgs, LLC ("Smlth Holdmgs") (collectlvely, the "Rccelvershjp Entmes"), by and through

his Counéel, Manning Curtis Bradshaw & Bednar LLC, hereby fiIc_s this action against
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Defendants Penson Financial Services, Inc. ("Pens on") and Consilium Trading Company, LLC

("Consilium"), and alleges as follows:

PARTIES, ] [JRISDICTIQN, AND VENUE

1. Plaintiff was appointed Receiver for thé Receivership Entities by the Honorable
Denise P. Lindberg, Third Judicial District Court of Salt Laké County, State of Utah, pursuant fo
an Order dated Ma:rch 18, 2009 (the "Order"), cntexed in the action A. David Barnes, M.D., P. C
v. FFCF Investors, LLC et al., Case No. 080922273

2. Under the terms of the Order, the Plaintiff i is authorized to mvesugate the affairs
of the Recewershlp Entities, to marshal and safeguard their assets, and to mstxtute legal
| proceedings for the benefit of the Receivership' Entities and their investors and creditors.

3. u By an order dated October 22, 2010, I udge Lindbcrg‘ autho:l*iéed the Receiverto
conduct further mvestlgatxon into the conduct of Pcnson with respect to the Recewershxp Entities
and to fﬂe suit 1f the Recewer behcves clauns should be asserted.

4. o J unsdlctmn and venue are properly \'msted with. ttus Court puréuant to Utah Code
§-78B-3:201 et seq. and Uteh Code Ann. § 78B-3-307. |
o 5 .. . Upon mformatxon and bellef Penson isa North Carolina corporatmn w1ﬂ1 its
prixici‘pal place of busmess in Dallas, Texas. Up‘on mformatmn and belief, PensOn has been
rcg1stered as a broker—dealer with the Stafe of Utah since 1995; however, even though Penson
transacts busmess inthe State of Utah asa broker~dealer it Has not reg1stered to do busmess in
the State of Utah as a forezga corporation pursuant to Utah Code Ann. § 16 103.—1501 et seq

6. Upon mfoxmatton and belief, Cons;hum is an adn‘umstratwely d:tssolved Utah
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limited liability company that had its principal place of business in Orem, Utah when it was

operating.
BRIEF OVERVIEW
7. Ascendus operated as a Ponzi écheme. Tts manager, Roger E. Taylor ("Taylor"),

claimed the ability to trade options in a way that would be extremely profitable, with minimal
risk. From 2003 to early 2006, Taylor_persuadgd.investors to open brokerage accounts at Penson
and give him authority to make trades iﬂthe_: iniréstor accounts. This trading resulted in

significant losses in the invéstor accounts. Notwithstanding these losses.,’A.‘scendus sent account

 statements to investors reporting substantial gains. Based on the gains that were reported to

investors, Ascendus collécted significant amounts from the investors as commissions.
8. . At thé instruction of Taylor and Ascendus, ?&msp'n took money from investor

accounts and sent it to Ascendus apd other eptities associated with the Ponzi scheme. Pensont

transferred securities from the accounts of cé_ﬁgih customers into the accounts ‘of others. Penson

sent moni_eé and transferred funds based on foxged and altered letters of authorization. Penson

‘ altércd the records it reported to customers, to crcéte the iiluéiéxi that the customer accounts had

the armounts clatmed Ey Téjflér;

0. In early 2006, Penson withdirew more than $7.4 million of funds directly from the

- brokerage accounts of customers and sent this money directly to bank accounts controlled by

Taylor and his associates. The money from all of these customers was pooled and put into

" FRCF, a new Ponzi scheme. In July 2008, this new scheme coilapsed cbrr{plétely, eventually

resulting in the appointment of the Receiver.



10.  The Receiver is pursuing claiins against Taylor and his associate, Richard T.
Smith ("Smim“), for their wrongdoing in other actions previously filed in Utah state court. Both

Taylot and Smith have also been charged criminally in connection with their roles in the

~ Ascendus and FFCF schemes.

GENERAL ALLEGATIONS, BACKGROUND

.The Ascendus Options Trading Program

11. InJ anuary 2003, Taylot Eégaﬁ working for a comﬁa:iy called Teach Me To Trade, -

) where he conducted semmars that clalmed to teach others that optxons could be traded ptoﬁtably

He formed Ascendus Capltal Management LLC along with Smith. In April 2003, Ascendus
received a hcense a$ an investment adviser. Taylor was the designated official of the investment
adviser and referred to ﬁimsclf as the registercd investment adviser.

12 Taylor sohcﬂed investors to engage Taylor and Ascendus to trade optxons usmg

_ ,the mvestors funds Investors were told that Taylor would u’ahze a proprzetary tradmg strategy '

that was consmtently profztable and that was des1gned to avmd Iosses In some-cases, Taylor -

sohc:lte_d mvestors at -'Teach Me To ’I‘radc semmars

13. Investors were reqmred to pay Ascendus a shdmg scale comxmssmn rate that '

: mcreased as reported profits rose. If the investment returns were under 12% a year, Ascendus .

‘ would-eam 10% of the .proﬁts ea;ned each month. Comrmssaons of 20% were due if profits we;e:

between 12% and 24% a year If the investment earned greater than 24% annual returns,

- investors owcd Ascendus 30% of the pIOfli’S camed for them by Ascendus

14. Inthe majonty of cas es, investors were instructed to open brokcrage accounts in
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their own name at Penson.! Investors deposited their investment fands (and in some cases,
stock) into their brokerage accounts at Penson. Investors signed forms granting Taylor authority
to buy and sell securiﬁes,_ including options, using funds in their Penson brokerage acéox_mts.
These forms were labeled Limited Trading Authorizations' ("L’I‘A"). In at least one case, bT'aonr
bad an investor sign an LTA which gave his father, Newton Taylor, authorization to cond_uct
tradgs in the cﬁ@nt‘s accb_unt_.f On information and belief, these LTAS were the basis of Penson.
allowing 'f'ayloi and his traders to maké tfades‘ in the customer accounts at Penson.

15. Whilea 2 maj onty of mvastors opened‘separatc brokarage accounts at Penson
some sent‘ thelr money duectly to Ascendus to be pooied and managed by Tayior Tnvestors

were told that they needed to have at least $100,000 in a Penson brokerage account to quahfy for

options trading by Taylor. Investors who had less than $IOO 000 to invest could send their
~ investment ftmds t0 Ascendus for management by Ascendus in the pooled "Ascendus Growth

- Fl.lﬁd." -

16 The invéétor ‘Iﬁonesr:pc;bl'éd'in thf.;, Ascendus Growth Fund allov.ved Asce_ﬁdﬁs to
condiit s scime by mling legtistetransfers t ol vestors o thixd partie from s
fund. For é_xafnﬁie,’ Ascendus uséd 6t1;§=r funds pai:d. toit by investors in ?}fder“to‘ niake .
distribution payments to other invéétors. This is a practicé typically fozind in Poﬁii schemes,
where funds from ﬁew investors are used to make p;clyrﬁexits to earlier inve§tors, in order to refain

! These accounts were opened through an mtroducmg broker-dealer named Great Eastern Securities. However,
Great Eastem was not allowed to hold customer monies or securities. ‘These were held at Penson and Penson

“executed all trades and prepared the confirmation $tatements and monthly customer account statements,

% Newton Taylor had previously been convicted of whxte collar fraud; a fact not disclosed to the investor when the
trading authorization was grauted



the investors and attract -eveo le{rger investments,

17. Bach month, Ascendus prepared account statements for each investor, purporting
to report how_ much profit had been earned from options trading in their accounts and how much
commission was owed to Ascendus as a result, These commissions were paid to Ascendus by
the investors, or, in some cases, the comumissions were wired directly from Penson to Ascendus.

18. Dunng the entlre tlme that As cendus operated from early 2003 through January
2006 Ascendus reported proflts every month to all mvestors The amount of profit varied each
on&x but the monrh}y statements always reported a profit |

19, Investors who opened accounts at Penson also received monthly' account
statements directly from Penson. These account staternents listed the trades conducted in their
accounts doring tile prior month and disclosed the end-of-month value of the account. The
Penson aceount statements were comp]ex and dlffwult to understand makmg 1t hard for
1nvestors to Ioeasure proﬁts ard lesses The Ascendus statexrents by contrast sunply reported
the total amouut of proﬁts eamed and comthissions due to Ascendus

1 20. The account statements from Penson showed lower amounts than the account

_ values reported to mvestors by Ascendus, When some investors asked Aseendus about the

d;screpancxes, Taylor gave 3 variety of explanations such as: Penson's aecountmg is not well
suited for the type of trading Ascendus does, or that the difference was due to the value of -

options positions still open at the end of the'month — positions that were really uxireaiized profits,

*? One factor that led to the lack of clarity was that most of the transactions in the accounts were optaons trades,

which did not settle until the third Friday of the following month. Asa result, many options posmoas were still
open when the account statements were prepared.



Most investors accepted these explanations.

The Ascendus Account Statements Reported False Profits

21.  Inreality, Ascendus was not earning prbﬁts for investors every month. Many
months saw significant declines in the yaluc of the investors' accoﬁnts. In ét least one case, the ‘
value of an investo.r's portfolio dropped 51% during a single month. Despite these losses,
Ascendus continued to report proflts to investors.

22. As Ascendus reported an unendmg stre;am of profits, at a time When account

values were ﬂucmatmg and generally dec:}mmg, the gap between the reahty of account values

ami the perception — i.e., the amount reported int the Ascendus account statements — PIew.

23.  Taylor realized that if Ascendus had admitted the truth to investors:
a. There would be months in which T aylor would héwe eamned no
compensation;

b. ~ The compensation levels he did receive ivdl;lgl have beér_i lower in months

' where actual profits were lower than the reported profits;

c. . Investors likely would have been disillusioried with his tradiﬂg results and

| ’\véiild'have withdrawn their investment funds; and

- d _ Investors would have demanded re?ayﬁlent' of commissions improiaeriy :
paid and repayment of losses reported ag profits.
24. On.infonnat’ion and belief, Ascendus bad its first moxith of losses in July 2003.
When Taylor dec1ded to report profits for that month perhaps hopmg to make up the losses in

future months hc started Ascendus on a dovmward spiral from Whlch it never recovered The



losses were never made up and the monthly account statements issued by Ascendus became
increasingly frandulent.

25. By seﬁding false account statements to investors, Taylor caused Ascendus to
become ix}solvent. This insolvency occurred because the false account statements caused
Ascendus to owe .more to investors than its net worth. The aggregate account vaIue that
Ascendus reported to mvestors in the monthly account statements exceeded the combined value
of the brokerage accounts of the investors and the assets of Ascendus. In other words, Ascendus
lacked the net worth to pay investors the amount by which the "reporfed" account values
exceeclied‘the' "actual” a@ount values.

26. | Further, Taylor and Smith accepted investors into Ascendus who Qid not meet the
net worth 'siaﬁdards required as part of Aecendus' investment advisory license. This made

Ascendus liable" to repay any investor who did not have $750,000 under management by

Asoendus or Who dld 1ot have a net worth of over $1 5 million. Ascendus Iacked sufflcmnt

funds to make those payments

" Closuré of Aseehdué, Forination of FECE

27. In late 2005 Taylor decxded to close the Ascendus optaons tradmg pmgram

'Taylor palred with his brother—m—law Jeff Roylanoe, to raise mvestment funds fora Cahfomm

' investment adviser — LBS Advisors ("LBS"). Roylance and his company, Sumn:ut Caprcal

Advisors ("Summit"), had secured excluswe nghts to raise funds for LBS. Taylor became a sub-

' adv1sor for Smmmt Taylor was to earn comnusszons from Sumxmt for mvestment funds he was

able to dehver to LBS.



28.  Taylor aﬁd Smith formed FFCF Investors, LLC in January 2006, as a vehicle for
pooling investor funds to send to LBS. Taylor was again the managing member. The FFCF
name was itself an indication that investor monies were to be sent to "Franklin Forbes Composite
Funa," a fund operated by LBS. |

29.  Because Taylor and Asc;endus would no longer receive commissions from optio:uns
trading for h}jfesto;s aﬁer Ascendus closed, Taylor would receive no further income frorﬁ
Ascéﬁdﬁs In order fo continue receivﬁzg cofnpens ation — this time from LBS Advisors - Tay‘ldr.
needed to persuade mvestors to move then: money to LBS. Thzs, in turn, requu:ed contmuatmn '
of the illusion that the options tradmg in custormer accounts was as prof1tab1e as had been
reported in the monthly Ascendus account statements.

30. Im late 2005 Taylor and hlS busmess partners began talking and meeting with
Ascendus mvestors, telling them the options tradmg env;.ronment was not conducive to the

‘ contmued stnng of profzts ﬂley had rccelved in the past Taylor told mvestors about FFCF and
the mvestment programs offered by LBS encouragmg mvestors to move meu: mvestments to :
FFCF Most mvestors were told that LBS required a minimum investment amount of $10

‘ mﬂhon 80 mvestor funds would have to be pooled |

31. _ Thc process of having invcstors withdraw their funds from thtj,ir Penson accounts
createti a problem for Taylor, as liquidating the Pensoil accounts would have made iI;v'estors
reahze that their Penson accounts had lost money and that the accounts did not have the value:

stated in the account statcments from Ascendus To solve this probiem, Taylor and Penson .

utﬂ:zedseveral fraudulent devices, including:



a, Penson transferred funds and securities out of the accounts of some of its
customers, based on forged and altered documents sent to Penson by Taylor;

b. Penson transferred funds out of the accounts of its customers based on
purported customer authorizations, whcn Penson did not rcquirc verification of thc customer
signatures and relied on purported signatures transmitted by facsimile machine;

- ¢ Penson wu'cd money from the accounts of its customers dn:ectly to entities
controlled cy:'fziylcr and his associates; |

d. ' ?ensch trans.fe'rrcdcccurities from the accounts of its customer to _t_l_lc ,
accounts of other cﬁstomérs who u};cre uﬁrelatcd to the first custcn'le'r; '

| e. ?ensoc removed_ fands from customcr accounts in a manner not authorized

by thc custcmers;
. f. Money was sent ﬁom Ascendus tc Penson for deposit into invesfor
.accounts, to creatc the 111u31on the accounts had eamcd profits Whlch had not beer eamed
| S g - Penson rcccrdcd fgct1fious depos1ts 1n customer account records to createl
the false i unpresszon that thc accounts had valucs grcatcr than thelr true value. Those ﬁctxtzous
deposns were rcversed after the mvestors agreed to move their mvcstmcnts to the new FFCEF
mvcstmcnt program; and | |

| rh. Péns;cn reported false _informaticn in records scnt, or made available, to its
customers, mciudmg i} having particular trades reported ciszercntly in online statements, paper

' statemcnts and cnd—of—year Form 10993 ii) rcportmg to customcrs that d1s tnbutlons from their

acccunts were not sent to third partzes and 111) reporting false account balances for customers.
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32.  Because investor monies and securities were held in individual brokerage
accounts at Penson, Taylor's fraudulent scheme cguld succeed only ;?vith the tacit or active
assistance of Penson, including;
a. The transfers and false reporting described in the prior paragraph;
b.  Penson granted trading anthorizations to people such as Newton Taylor,
felon previously convicted c‘>f securities fraud;
C. | Penson i;emiitted Taylor to trade securities in customer accounts Wﬁere
Ascendus Would be paid performance—based fees, when these fecs were not permitted by state or
fcdcral faw; and | |
d. Penson facﬂztate.d the payment of corumissions to Ascendus — knowmg i)
that Ascendus should have received compensatlon only if tradmg in the accounts was profitable,
: and ii) that the custorner accor_mts were losing money, not earpmg profits.
| 33 | ‘ Upo’n infoﬁnﬁli;i'_(n)n and belief; ég’énts at Greét Eéét_ei‘n, the ihuoduciﬂg broker, hald ‘
'aéce;s to i;enggn;é éass{vv?ré-i;r'a).%‘eqfeci. tradiﬁé p‘lz;tfbrm,ianc'l conducted u:ades for tﬁe il'-IVBStOI‘S m |
Ascendus ‘undér the direction of Taylor. In or abodt Marcﬁ 2005, Taylor then ﬁred the agent_s
‘ tradmg for hzm at Grcat Eastem and began to conduct trades dzrectly on Pensons tradmg
.platform. Also ‘upon information and behef Penson allowed agents at Great Eastem to be pald
h compensatmn from Ascendus based ona sharc of the purpoxted profits of Ascendus at the same
 time that Penson was paying Great Eastem a share of tradmg comxmssmns collected by PensorL
34. | When Taylor met with mvestors to persuade them to move thelr money to FECF,

he showed the investors documents that 31grnﬁcantly overstated rhe amount of the:n: beginning
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investment balancel in FFCF. The amounts listed in the subscription agreements were consistent
with the investment vélues that had been reported in the account statements sent out by
Ascendus. For example:i
| a. Investor DA had a $470,792.56 ending value in his investment account at
Penson. This was wired from Penson to FFCF on February 15, 2006. Dur'm‘g this time period,
his Ascendus account statement said his investment balance was almost twice that amouht -
$912,000. |
b, _ Investor AB had 2 $179,237.88 baiaﬁce in his Penson accoun_t,_'but his
subscription agfecment with FFCF showed a $500;000 BegMg investment balance. |
c.  Investor RH had a $239,713.84 balance in his Penson account, but his
FFCEF subscnptwn agreement showed a begmnmg investment bala.nce of $329,830.28..
35 In total investors who joined FFCF at its mceptlon dchvered actual funds f20]
' FFCF totalmg $7 585 727 61 (between December 2005 and February 2006) These mvestors
were told by Taylor and FFCF that thezr mvestment balances were at least $12, 819 451.19. This

$5 233 723 58 dlfference Tepres ented fictitious mvestment deposits.

Pquqn -Transferred Fund_s ané Secunt_xes Based on Forged Document,s_f

36. Several months after 5eing appointed, tﬁe Recsi_ver obtained thf; original copies of
business Iecoyds of Ascqﬁdus. These inqlucie manyvdocﬁmems instracting Penson to withdraw or
transfer funds from customer accounts. |

- 37.  Omne of the documents d1sc0vercd by the Receiver is an ms!ructmn to Penson

dated October 28, 2003 to have Penson transfer a 2 000 share short posztzon in Netfhx stocks
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from the account of customer KR to the account of a different, and unrelated, Penson customer. -
The original of this document includes a signatﬁxe of KR that has been cut out of .anot.‘ner
document and affixed to this document with transparent tape. The Receiver has located the
actiial document from which this signature was cut. It appears that this instruction was sent, or

intended to be sent, by facsimile transmission to Penson. The Receiver does not know if this

document was actually sent (presumably by fax) to Penson, and if so, what action Penson took

on recéipt' of this document.* A copy of this document is attached as Exhibit 1.

. 38 The Recejver discovered several copies of a "Fed Wire Request Form" for

customer DS. This form contains the Penson logo and apparently was used by customers to

-request that Penson send fun&s from the customer's account via wire transfer.®

a. The Receiver discovered a blank copy.of the wire féqizést form that had

the signature of DS taped onto. the signaturé line. This sigilamre was cut from another document

' and affnced to the wire request form. A copy of the form is atta,ched as Exhibit 2.

b. The Receiver also dlscovered Several other wire request forms for the

. account of DS wzth the 1dentlcal SIgnature in the same 1ocat10n These other wite request forms

appear to have been sent to Penson and usad as the bas1s for w1thdrawals from DS’ s Pcnson
account, The other information on these forms is in different handwntmg than the cut and pasted
signature on the form.-.

39. The Receiver discovered copies of 11 wire request forms with the purported

4 The Recewer senta subpoena to Penson on October 8, 2010, askmg for this and other mformauon, Counsel for

Penson has notified the Receiver it does not infend to supply the information requested by the Réceiver.

-5 Again, the Receiver requested information from Penson (by subpoena) regarding this docureent, but Penson

refused to supply any information. This is true for the other documents and transactions described below.
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signature of customer GY. These are instructions to Penson to wire money out of GY's Penson
account. All 11 have the identical signature in the exact same location on the form, but contain

different dates and different withdrawal amounts.

a. The signatures all have a portion of the signature cut off and contain stray

-marks that appear to be from a photocopier. When copied onto transparencies and compared, the

signatures all match perfectly, indicating the signatures were copied onto the forms before each -

of them was éompieted.

b. The handwritten instructions.on the form listing the customer name, the

- date of the documeht, the amount to be withdrawn, and the destination of Yhé traﬁsfer ate in

‘different handwriting than the signature. Notably, many of these forms have the cﬁstomer's,

name 1’ni‘s31;»e:]1<ad.6 e
C. The funds wrrhdrawn from the account of GY were sent.to a bank account
controlied by Ascendus

Pénson Transferred Funds énd Securitiés Ba;se& 'on Alteréd Documents

40. In Fcbruary 2006 when Taylor was persuadmg mvestors to withdraw their funds

from Penson and mvest in FFCF many investors 31gned wire request forms askmg Penson to

withdraw the entire balance of their invcstment accounts.
41. Inmany, and perhaps all, cases, these wire request forms were sent by the
investors to Ascendus. It is unknown whether the wire requesﬁ forms were sent by Ascendus

dirécﬂy to Penson or whetlh_ei' they were sent to Great Eastern. In any event, these wire request

"6 This is another factor suggesting that the customer did not sign the form after the form was filled out.
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forms resulted in the withdrawal of $5.7 million of funds from customer accounts and the
delivery of those funds 1o Ascendus and affiliated entities.

42.  The Receiver has obtained a copy of the originz;i wire request form dated |
February 7, 2006 that vﬁs signed by customer SW and sent by facsimile transmission to
Ascendus.” "White out" tape was applied to the facsimile copy receix-/ed by Ascendus on the
portion of the form asking ‘for‘ the "Customer's Bank Account Number." The "white out" tape
covered up the Writiné placed on the form by the customer. On the new ;‘white out" taée, the
’oank account number of the Ascendus affahated entlty is hsted Based on this alteratxon, Pensc;n
ered more than $700,000. OO of SW's money 10 the baxﬂc account of the Ascendus affiliate.

43. To date,'the Rece}ver has ‘.iocated copies of wire request forms for five other
investofs whére thé“cépies i.ﬁdicate the similar Whité out tape was applied t(; fhe customer form.
© It is believed the white out tape was used to insert a bank account number that was not on the
form at the tlme the fonn was mgned by fhe customer In the case of each of these five, monies
were sént by Penson to entmes controlled by Ascendus. ‘I |

o 44. _ T}-lelRec.e.ivér‘ believes there are more instances Whe'ré thesé al;cérat;iox_ls were
- made, but the business ré_éorcis be ;céové‘re& are ‘ihcorféplé‘.ce.- .’I;hﬁ Receiver expects that records -
of Peﬁson will show the e.;lctcnt to Which these alterations vérére madé in the accounts of other -
‘cus'tomerrs whosé funds were sént to entities controllcd- by Ascendus.

Pensen Paid Customer Funds Dlrectlv to Ascendus and Affihated Entities

a5 -Taylor toId mvestors that 1f they opencd an account at Penson, their money could

7 There are actually two different szgned forms thh the same date, It is not known which oxe ultimately was sent to
Penson (or whether both were sent).
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not be withdrawn by Taylor or Ascendus. Taylor said he could conduct trades in the accounts,
but could rot withdraw any funds from the accounts.
| a. The L.TA signed by many customers reinforces this protection. One LTA
form (on Ascendus letterhead) states: "You are not authorized to transfer funds or to conduct any
" Account activitié's excepé as stated in this document.”
b Ascendus’ investment advisory licénsing form (Part IT of Form ADV)
| states: "Neither 'the‘advilso.r, not (sic) Mr. Tayior will take custody of any of the ﬁmﬁs of Ciicnts.‘f,
L 46, The Recewer ‘oeheves these LTA forms were on file with Penson, meamng
- Penson knew that Taylor and Ascendus Iacked atrthority to have customer funds sent du‘ectly to

Ascendus.

47. . Penson’s own policy a;ipéars to prohibit the use of faxed, noﬁ—notai:ized wire

request forms to effecmate the payment of customer funds to the trader (or any third party).

 . a ' One of the LTA forms s1gned by mvestors, whlch is on Penson Icttcrhead

says the LTA "does not afford the authonzed Agent authonty to transfer secuntws andfor
d1s‘ourse funds from the undermgned‘ account "

| b. - A July 11, 2001 enforcement order by the Nevada D1v1310n of Secunt:es,
imposing &isciplinary sanctions on Penson, recztes: "the pohcxes and procedures of [Penson]
r’equired t}iéﬂ: all third-party wire transfer requests be signed by ;che customer and a re;prese'ntative
of the-branch office from where the transfex‘_request (érigin_ated and that 'it be notarized." A copy
of thlS order is attached as Exhzblt 3 |

48.  Despite the apparent proh1b1t10n against takmg money from customer accounts
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and sending it to Ascendus, there weré frequent, substantial transfers of funds from custorner
" accounts to Ascendus, The chart below lists the transactions believed by the Receiver to

represent payments directly from Penson to Ascendus.®

- ¥ The Recewer identified an additional 32 iransacmons for investor AD that appeared to be dlrect payments from
Penson to Ascendus, but investor AD indicated she believes these were sént by Penson to her account. Thﬂse total

$159, 867 53.
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PAYMEN'TS FROM CUSTOMER ACCOUNTS AT
PENSON TO ASCENDUS ENTITIES
Investor |# of Pymts (From |To Amount
DA 1L 215/08] 2152006 470,792,444
AB 1 222106] 22212006 179,327.88
NB 1]  2/15/06] 21572006 39,559.67
EC 1] 2/22/06] 27222006 160,833.24
AD 1] 2/15/06] 2/15/2006 332,037.10
VF 3L 12/30/03] 2/25/2004 8,147.26
MH 3) 1122004 3302005 1,255.38
RH 1l 2110/06] 271020068 . 239,713.84
SH U 2000070 27200007 34,760.53
BY 4 517/06] 571712006 98,000.00
RM 1. 220006 22272006 '48,155.71]-
WM 1 2022006 222020060 800,031,98] -
RN 121 5/28/041 11/22/2005 140,118.82
DO 15 9/26/03] 11/1/2006 180,439.39
EP 11| 422/04] 412812005 52,677.87
RP 1 215/06] 2/15/2006 63,685.52
SR 1] .2/25/04) 212512004 30,672.00
KR 1 12/12/05] 12121005 150,000.00
DS, 14| . 6/28/04} 10/31/2005 93,140.00
SswW | 1) 2/10/06]  2/10/2006 110,995.85
Haw o - 201 12/29/03)" 5/11/2006| " " 2,220;193.89
RW 1 2/10/06] 2/10/2006 720,336.94
GY. - C13] 1/14/04] 2/25/20050 - 109,110.86
DY 1) 2/22/06] 22242006 101,685.31
RY . 1 26061 2/6/2006] 171906542
Total 117 '8,704,736.90

4. - ‘These 117 transfers of funds, totaling $8,704.736.90, were sent from customer
accounts at Penson directly to Ascendus and affiliated entities. The Receiver has seen no
indication Penson possessed original customer signatures on these wire request forms or that the

signatures were hotarized.
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50.  The number and size of transfers directly to Ascendus in February 2006 were
significant. During that one month alone, more than $7.4 million was withdrawn from customer

accounts and sent directly fo Ascendus. -

Penson Transferred Securities from Customer Accounts to Other Customers. Based on
Instructions from Ascendus

51, Dﬁrin_g 2003, Taylbr purchased a short position of 1,000 shares of Netflix in thé
ac'coi;ﬁt of AD The monthiy aclcou;_ﬁ statement Penson sent to".AD for her account repo_ﬁe_:d that
this i)osition was transferred to, acc‘ount #EEEEBASS on November ;‘i, 2003. AD has no relation
with the dme'r_bf socotmt #4++484S5. .

a. At the time, this position .was valued at approximately '$59,006.00. -When
the ﬁock position was transferred, AD's gccouﬁt waé charged $11§,200.60 — twice the value of
-the securities tra'néfcrréd out of iler account.g' |
_ - b This sto_ck pqsitiqn was credited to aqcoqnt #8455, along Withlthe'
$119,2(§D.00 taken' from AD'S'aécbuﬁt - | |

52.. InOctober 2003, a 2 000 share short posmon in Netﬂlx was 'purchased in the

acmmt of KC .On Novpmber 4, 2003 this short pos mon was transferfed fr-:;m the account of

KC to account #8455. KC has no rclatmn Wn:h the owner of ac;cqunt #8453, The account

? Charging the incorrect amount to the account of AD, along with other false recordkeeping entries, is discussed .
below. It appears the excess amount wzthdrawn from AD's account was remmed the foﬂowmg year, more than .
three and a half months ater.

‘When quesuoned about this txansaction in Aprii 2010, Penson rcported to the Recezv«ar that it could not
explam the reasons for the transfer of this posﬂmn or why the amount debited to AD's account was twice the value
- of the stock position. :
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staternent for #8455 shows this share position was received in this account.'®
53.  Customer CS held approximately S? 1,000.00 worth of mutual funds in bis tax-

adirantag_ed IRA account at Penson (#0030) in November 2003. These mutual funds were
liquidated some time ix_lleaﬂy 2004. On April 4, 2004, the $71,000.00 in proceeds from tﬁe
mutual funds was transferred to account #0924. |

a. CS's accouo_t st.atemont said this was a "transfer to . . . 0924 Smith." _T]oe
Receiver has identified account #0924 as oelon ging to Ascendus Growth Fund, an account
controllod by A;slc‘:ondqs and Taylor. The account was not in the name of "Smiﬂx," DOT Was
anyone named Smith osigocr on ﬁlis account. | |

b. = The money t‘raqsferred from the account of Cé,to the Ascendus Growth
Fund laccou.nt resulted in the money moving ﬁom a tax-odvantage&. aocount toa non—rotiroment

ccount tr1ggermg unmtendod (and und1sclosed) tax liabilities for CS.

B Penson Wxthdrew Funds from Customer Accounts Wlthout Thelr Knowl;q_@ge or Consent ‘_
o 54 | - On February 25 2004 $30 672 00 was taken from SR‘s brokerage account at |
~ Penson.. The funds were wn'ed duectly to Ascendus Untxl fhe Receiver questloned SR about
thls transaction in 2009, SR Was unaware that the money had been taken from his account
55, On November 1, 2006, $147,329.93 was taken from the account of DO at Penson.
Thc money was Wared to the bank account of FFCF. DO told the Recexver he did not authorize

tbls transfer and was vnaware of it at the time it ocourred, 1

10 Note these transfers were one week after the forged authonzatmn Iettor from the account of KR, dtscussed above.
Il The Receiver has located a copy of a notice from Penson to DO, indicating the transfer was made, but that it did
1ot go to a third party. .
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Penson Accepted Deposits from Ascendus to Boost the Value of Customer Accounts
!

56.  Great Eastern told customers that Penson would only accept funds for deposit into
customer accounts from an account having the same name as the Penson brokerage account and
that third-party checks would not be acéepted. The Receiver believes that this is, in fact, the
policy of Penson.'

57. The Receiver has found 15 instances in which Ascendus or an affiliated entity -
sent funds to Penson for deposit into customer accounts at Penson Ascendus purchased 15
cashler s checks from Far West Bank in Orem, Utah. The checks were made payable to Penson.
The memo lme of each check lzsts the name of the customer and the customer’s account number.

~58.  Each of the checks listed in the chart below was accepted by Penson and

deposited into the accounts of thé customers listed on each check. These checks and the funds

reflected by these checks did not come from the customers.

12 Because Penson has so far refused to provide the Receiver with a copy of its policies and procedures and
comphance manuais the Receiver has been unable to verzfy this belief.
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PAYMENTS FROM ASCENDUS DEPOSITED INTO
CUSTOMER ACCOUNTS AT PENSON
-|Date CustomeriAmount |Source
7/12/2005 JW| 5,951.55| Smith Holdings;
6/24/2004} RY| 4,656.14 Ascendus
8/4/2004 RY] 7,218.00 Ascendus
12/29/2004 RY| 5826.66|  Ascendus
1/24/2005 RY! 2,605.24 Ascendus
1/26/2005 TP} 8,841.90 Ascendus
. 3/9/2005 vl 10,000.00 Ascendus
3/23/2005 BJ| 6,599.09 Ascendus
 7/6/2005 KCi  4,125.12 Ascendus
1 8/23/2005 RH| 12,662.35 Ascendus
. 11/8/2005 KC| 41,434.08 Ascendus
'11/21/2005 KC 13,213.96 Ascendus
11/28/2005 BJ| 37,742.90 Ascendus
12/14/2005 RH| 25,531.62 Ascendus
5/2/2006 TP{ 20,153.36 Ascendus
" Total " 1520656197

. 59. . These deposits had the efféct of increasing the reported value of the customer
accounts

o Penson Recorded Flctlt ious Degosxts ina Customer Account

: f 60 ,'; A cashzer s check dated November 8, 2005 in he amount of $41 434.08 was
depos1ted in the Penson account of KC (see chart above) These funds came from Ascendus
| Penson 8 records show tlrns money was credzted 1o the account of KC on Novembcr 11 2005.2 |
61. Thls check was dep031ted a second time fto the account on December 6 2005,
r.ésuléi.ﬁg"ir_x_a net deposit of $82,868. 16 into the account. Th,1s‘b1_'ought the ‘value of KC's Penson.

- account to'$2()‘3,265.20' on December 31, 2005. The *;'alﬁe of the acﬁé:oﬁnt was listed as -

1_3 For reasons not clear in the documents, this check was returned, then redeposited on Novqmber 22,2005,
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.$201,934.'5 8 on the January 31, 2006 account statement,

62.  This made KC's account balance consistent with a X-1 tax form sent to KXC by
Ascendus showing a De_eemeer 31, 2005 investment account balance of $200,000.00.

63. On February 1, 2006, KC signed a subscription agreement, agree.ing to mo.ve his
investment balance from Penson to FFCF. The subscription agreement shiows an initial
investment amount of $200 000.00.

64. | On February 16, 2006, Penson deducted $41,434. 08 from the account of KC —the
- amount of the cashier's check that had been depos ited tw1ce ThlS money sat in the account of '
" KC for more than two months du:mg which time Aseendus reported a $200 000.00 investment
value for tax purposes and persuaded KC to move his investments to FFCF.

65. On February 22, 2006, KC requested the “outstandmg balance” of his account at
Penson which he beheved to be $200 000 but was actually oniy $160 883.24 be transferred for
| ,nVestment thh PPCF Until the Recewer was appomted however KC had belzeved his o
| Emvestment amount transferred to FFCF was $200 000. 00 |
66. KC told the Receiver that he would nothave moved his inves'trglent from Peneen,
| tc; Ascendus unless his .-aecou'n_‘t". velee at Penson had been éreéter ihen $200,60():;OO m Febfeary
| 2006. The only. way KC's .accouﬁt showed a vaiue in exceee of $200,000.00 in Fe‘bmary 2006

was due to the $4i,4§4.08 cashier's cheek thet was eredited to his account twice — and the éxtra

funds remained in the account for two months.

Penson Reported False mformatmn fo Investors

67. Upon information and behef it was Penson's praetice to mail a notice to
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customers when funds were withdrawn from their brokerage accounts. These "Cash and

| Security Disbursément“ notices indicated the dates and amounts of transfers. There was also a .

. spot for a notation indicating whether the transfer was to a Third Party. In every Cash and
Security Disbursements notice found by the Receivér where funds were wired directly from
customer accounts at Penson to Ascendus {and affiliated entities), the notice indicated "No" on -
the "third-party” notation — despite these payments going to third parties.

68. The tra.nsff':r of Netflix .shares from the account of AD in November 2003 resulted
in twice ;he value of ‘the shares being' deduétec_l from her account _(desc;ibed above). The account
statemeﬁts sent to AD .re'port'eti a false value of this .&anéaction in her account. The account
information made available to AD oﬁline ;1130 was incorrect,

69. Penson sent account and tr_ansacti.ori information to AD, and perhaps others, that
cor_‘1tain_ed inco:.;rec,t information on the transac;tions actually executed, including the use of false

" stock .s'y;nib‘o}s and féiée expiration éa"_te.s. | | |

t 70..' ' The ;ccount stateme‘xi’; of .t.he rec_:ijpient of the Netflix fransfer (acéount #3455)
reported the dga'pqsit of $119,200.00 into his ‘account, when the _t.n;le value of the deposited shares
W.asl olnly‘$59,6(‘)(.)_.00. : | | o l | |

71. The fictitié:ixs deposits in the account of KC in December 2005 (described above) ;
resulted in Pens oh seﬁding falsé account stétg:mehts to KC in December 2005 and January 2006,

- as Wéll as the account information made available onlire. |

72 i %31; the cash was franéfcrréd from the feti;‘éﬁleni: account of CS to Ascendus -

(discussed above), the April 30, 2004 account statement sent to CS falsely reported that the
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transfer was to an account controlled by "Smith."

Penson Engaged in Other Actions to Assist the Fraud Being Perpetrated by Ascendus

73. The f]_:eiud being perpetrated by Taylor and Ascendus would have been discovered
earlier or. would not have been possible but for Penson's role in the transactions deslcribed in
preceding paragraphs. |

74.  Atleast one LTA signed by a customer (KR) granted trading authorization to
Newton Taylor, a felon With.two prior box.wicti'ons for whité é:lollar fraud — including secuﬁties-
fraud. 'I‘h1s LTA isona Penson tradmg authonzatlon form. The Receiver has not yet been able :
to determine: i) what other customers grantcd dis;cretionary ?radmg auﬂxonty to Newton Taylor,
i) what transactions Newton Taylor conducted in custorner accounts, O jii) what transfers of
funds or se’curities if any, were seﬁt frdm the accounts of éustomers to Newton ;I‘aylor.

75. Penson pemutted Tayior to conduct securities trades in customer accounts. Thls

| perrmssmn should haVe been granted to 'I‘aylor only through wntten LTAs Most, 1f not all, ﬁme

LTA forms subrmtted to Penson for Taylor aiso hsted the cornpens atxon Taylor would earn from
o tradmg he would conduct in the accounts of Penson customers |
76.. | Thxs compensatmn was perfonnance—based If the tradmg eamed 12% or less
 return, Ascendus would eam 10% of the prof:ts. If tradmg carned between 12% and 24%,
Ascendus would be'paid 20% of the profits. For prbfits greater than 24%7 Ascendus wéuld be
‘paid 30% of the profits.
’77; Penson k:néw that compens ation to Ascendus and Taylor derived from

' performance—based fees-.
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78. Performance-based fees are prohibited by the Investment Advisers Act of 1940,
except in certain limitegi conditions. These conditions include a requirement that performance-

. based fees can be collected only on contracts relating "to the investment of assets in excess of $1

million."**

79. The Utah Securities Act also limits the imposition of performance-based fees,

requiring:
| | a; . "‘I‘he client miist have "at 1éast $750,000 undef the managezﬁcht of the
investment adviser; nis
| .. b. . The compénsation formula musg include reaiized capital lo‘s.;ses' and

unrealized losses, and be based on gains less the losses;

C. The cornpensation formula must be based on trading of f;not less than one
yéa;."” :
80, Penson permxtted Téylor to trade securities in customer éccounts where Taylor
and Ascendus Would be granted performzmce—based fees when these fees were not. permxtted by'
stqte or fede;'al ;a\fv's._ | |
81 - f’eﬁsén aﬁﬂlgiizéci.ﬁaf;ﬁcréts of pcfformance-base;c_l compensation to Tayl'or and
Aséendus from thc accounts of ité ;uétomers when: |

a.  The clients, with a few exceptions, did not have sufficient amounts under”

i Investment Advisers Act of 1940, Section 205(b)(2)(B).
15 Ri64-2- I(D)(l)(a) of the Rules under the Utah Securities Act. Alternanveiy, $1 5 million in assets is acceptable
even if less than $750,000 is under management. ' _
16 R164-2-1@8)(1)(a), R164-2-LE) 1))
T R164-2-1(E)1){c).
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management to allow payment of performance-based compensation;
b. The fees taken from client accounts and paid to Ascendus did pot account

for realized and unrealized (iépital losses and wete not based ori gains less the losses; and -

o Performance-based compensation was based on periods of less than one
year.

82.  Penson authorized payments of performance-based compensation to Ascendus
knowing ﬁat tile customer accoﬁnts‘ fof which the compens atic;r; was being ﬁaid were losing |
‘ money and that no performance~based compensatlon was owed to Ascendus.

The Receiver Has Been Assigned Claims Agalnst Peénson

83.  Sixteen investors (the "Investors”) who ha& brokerage accounts at Penson have
assigned té the Receiver their claims agaiﬁaét Penson (the "Assigned Claims").'®

84.. Information about each of the Investors is set forth below

| | a B DA resxdes in Armona DA opened an account at Peﬁson in or about
August 2003 a.nd upon mformatxon and belief, sxgncd an LTA DA deposxted approxunately.
$1,100, 000 ()G into lus Penson account DA paid $69,196. 99 in commissions to Ascendus In or
about Febmary 2006 Penson w1thdrew $470 792 44 from DA'S Penson account and transferred
itto Consxlmim, a company conirolled at the time of the transfer by Smith, Taylor, and Taylor's.

father, Newton Taylor, a convicted felon. The wire transfer form used to effectuate this transfer

ap'pears to have been fraudulently altered.

1 Because the Compiamt isa public docurnent, the Plaintiff has identified each of the Investors with the Tovestor's
initials in the Complaint. The Plaintiff can prov;de full names and secount nurbers of the Investors to the
Defendants upon request. .
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b. NB resides in Orem, Utah. NB opened an accoﬁnt at Pénsoﬁ in or about
Jume 2004, and signed an LTA. NB dep'qsited approximately $130,000.00 info his Pepson
account. NB pa._id $6,624.41 in comﬁssions to Ascendus. In or about February 2006, Penson
withdréw $39,559.67 from NB's Penson account and fransferred it to Consilium. The wire
transfer form used to effectuate this transfer appears to have been fraudulently altered.
| e . KC resides in Mapleton; Uteh. XC opened an account at Penson in or
about September 2603, and si gned an LTA. KC deposited approximately $175,000 into h1s
‘Penson account. KC paid $20,732.101n commissions to Ascendus. Also, Penson accepted three
: checks into ﬁC‘S Penson account dire.cﬂ}-r from A?scendus in the amounts of $4,434.08, -
$13,213.96, and $41,334.08. The check i:n the amouﬁt of $41,334.08 was depésited twice into
KC'S account, then the extra déposit was later removed. In or about February 2006, Penson
: mthdrew $160,333.24 froxn KC's Penson account and transferred it to FFCF, The wire transfer
.form used to effectuate ﬂns transfer appcars to have been ﬁaudulently altered and the Penson
d1sbursement no’uce provides that the payment wag notto a th1rd party
| d. AD res&ded in San D1ego, Cahfomla when ﬂle facts gwmg rise to this
ac;t;;)n oécuxred AD opened an account at Penson inor about May 2003 and 31gned an LTA
AD deposﬂed $100,000 in cash and stock Valued at approximateiy $683,436.69 into her Penson -
“account. AD paid $159,867. 99 in comﬁliésions 1o Ascendus.” Also; as explained above, AD‘S
~ account was deb1ted for an amount twice the value of the postmn transferred relating to a short
pos1t10n mNetﬁm AD also was damaged when $59, 6{)0 was taken out of her account |

1mproper1y for a pemod of three months. In or abou’t February 2006, Penson vnthdrew
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$332,037.10 from AD's Penson account and transfexred it to Consilium.

e. RH resides in Mapleton, -Utah. RH opened an account at Penson in or
about October 2003, .and signed an LTA. Upon information and belief, RH deposited
approximately $300,000 into his Penson accoﬁnt. RH paid $25,269.28 in commissions to
Ascendus. -Also, Penson accepted payments directly from Ascendus into his Penson account in
the amounts of $1é,662ﬁ35 and $25,53 i.62._ In or about February 2006, Penson withdrew
$239,713.84 fro;:n RH's Penson; accotnt and transferred it te Consilium. | |

- f. SHresides in San Antomo, Texas SH opened an account at Penson inor
~ about September 2004 and s1gned an LTA. SH deposited $50,000 into hlS Penson account. SH
paid $1,310.74 in commissions to Ascendus. .In or about February 2006, Penson withdrew |
| $34,760.53 from RH's Penson.acc.ouﬁt and transferred it.to Consilium.
g. RM resides in Moai) Utah. RM opened an account at Penson in or about
Ma;rch 2004 and s1gned an L’I‘A RM pmd $9 060 47 in comxmssmns to Ascendus Inor about
| February 2006 Penson withdrew $48 155 71 from RM 8 Penson account and transferred itto - |
FFCF. - '

R WM resides in Mapleton, Utsh. WM opened an account at Penson inor
a;beut Septem"ber 2003, and signed an LTA. WM depc')siteéi $900,000 into ﬁis 'l"enson' account.
WM paid $ioa 983.11 in comunissions to Ascendus.- n or. about February 2006, Penson
w1thdrew $800 031 98 from WM's Penson account and transferred it to FFCF,

1. . RN resides in Baton Rouge Louisiana. RN opened an accou.nt at Penson

 in or about January 2004, and_ signed an LTA. RN pald $140,118.82 in commissions to
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Ascendus. These payments were wired directly from Penson to an account controlled by
Accendus.
j- RP resides in Mapleton, Utah: RP opened an account at Penson in or
about Tanuary 22, 2004, and signed 'an LTA. RP depocited $100,000 into his Penson account.
RP paid $13,459.73 in commissions to Ascendus, In or about February 2006, Penson withdrew .
$63 685.52 from RP's Penson account and transferred it to Consilium. The wire transfer form
used to effectuate this transfer appears to have been fraudulently altered, and the Penson
dzsburscment notice prov1dcs that the payment was not to a t}:w:d party |
‘ k. SR rcs1des in Pleasant Grove, Utah. SR opened an account at Penson in or

about chcmbcr 2003, and signed an LTA RS deposited $30,000 into his Penson account. In
or about February 2004, Penscn withdrew $30, 672 from SR's Penson account and transferred it
to Ascendus. SR did not consent to the removal of these funds from his account

| _ 1. ' KR remdes in North Sait Lake Utah KR opened au account at Penson in

_ ~ uor about August 2003 and s1gned an LTA KR deposxted $47 869 in stocks and $310 450 iO in

_. _cash mto her Pcnson account RK paz.d $11 893. 14 in corm:mssxons to Ascendus In or abont |
: .Deccmber 2005; Penson wnhdrew $150 000 from KR's account and transferrcd it to Ascendus

m. - SW residcs in Tucsc)n, Anzona}. SW opened an account at Penson in or

about May 2005, and signed anLTA. Tnor about February 2006, Penson withdrew §7 10,995.85
. from SW's account.and trapsferred it to Consilium. The wue transfer form used to effectuate this
| transfer appcaxs to have bcen fraudulcntiy altered, a.nd the Pens on dlsburscment notice prowdes

That the payment was not to a third party.
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n. - AW resides in Chicago, Illinois. AW opened an individual account at
Penson in or about September 2003 and an IRA account at Penson in or about October 2003.
AW signeci an LTA. AW deposited $3,073,422.25 in stocks and $451,605.95 in cash into his
personal account, and AW deposited $439,800.32 into his IRA account.. AW paid $382,086.20
in commissions to Ascendus. In or about February 2006, Penson withdrew $1,382,545.85 from
- AW's: accounts and transferred this money to Consxhum In or about February 2006, Penson -
thhdxew $465 700 65 from AW‘S accounts and transfentcd this money to FFCE: In or about
March 2006,,?&1_{30;_1 withdrew $1?350'_2-1 frorn AW'’s accounts and ttcnsferrcd it to FFCF. '_I_‘he
wire trafisfer forms cced to effectuate these tracsfcrs appeaf to cévc been frcudulcnﬂy altercd.
0. - DY res1dcs in Sandy, Utah. DY opened an account at Penson in or about
'March 2003, and s1gned an LTA. DY dep031ted $150 000 mto his Pcnson account. DY paid
$12 832 29 in commissions to Ascendus. In or about February 2006, Penson withdrew
j$101 68531 from DY's acccunt and transfcrred it to FECF. B
p. RY res1dcs in Mapleton, Utah. RY opened an account at Penson inor

N about ¥ anuary 2004 and signed an LTA RY deposited $2,507,700. 80 mto his Penson account.- _

. RY pald $68 349, 73 in commissions to Asccndus Also, Penson accepted three checks into RY's

Penson account dircctly from Ascendus in the amounts of $7 218 inor about August 2004,
$5, 826 66 in or about December 2004, and $2, 605. 25 in or.about I anuary . 2005. Inor about

February 2006 Pcnson W1thdrew $1 719, 065 42 and transferred it to Consxhum
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FIRST CLAIM FOR RELIEF

(Aiding and Abetting Vloiatxon of the Utah Uniform Securities Act
Pursuant to Utah Code Ann. § 61-1-22 against all Defendans)

85 . The preceding paragraphs are reaileged and mcorporated by references as if set
forth fully herein. |
| 86. As more fully descnbed above, Taylor and Smith violated the Utah Uniform
”Se'éﬁri'tiés Act by, z‘nrer ‘alia, making untrue statements of a materzal fact and omitting to stite
material fasts to the investors in a scheme that operated as a fraud and deceit upon the investors
it furtherance of theu: scheme. ‘ |
87. Penson is a broker-dealer that matenaily aided in the sale or purchase of securities
as it acfed as the clearmg bmker for investors of Ascendus, and matenaliy aided Taylor and
Smith as they- conducted then: fraudulent scheme when, infer alia, it allowed the improper
: 'transfer of funds from the mvestors to thlrd pa:rtles and at the request from third parties.
| ‘ 881 - Penson e;ther knew, or in the exercxse of reasonable care should have known of |
its role in the fraudulent scheme pexpetrated by Taylor and Smlth
) 8977 Pcnson s actlons caused damages to the Investors and the Recewershxp Entmes-
90, By acceptmg deposﬂ:s of investor money duecﬂy ﬁ'om Penson based on
fraudulentiy altered Wue transfer forms, Cons1hum knew, or was reckless in its fallwe to know
that its actions were an Importam and integral part of the scheme conducted by Taylor and Smrch

. to deﬁaud mvestors

91.  Consilium knomngly or recklessly prow&ed asszstance to Taylor and Smith in the
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commission of the breach of ﬁduciary duty by 'f‘aylor and Smith inasmuch as Taylor and Smith
- controlled this company.
| 92, Consilium's actic;ns caused damage té the Investors.

93. As a{resﬁlt, the Receiver was damaged for'the Defendants' aiding and abetting of

violations of the Utah Uniform Securities Act by Taylor and Sﬁlith.
| SECOND CLAIM FOR RELIEF
(Fraudﬁiei:t Transfer ag;u‘mst Penson)

94, The precedmg paragraphs are rcalleged and mcorpor&ted by references as if set

| forth fuﬂy herein.

95« As described above in paragraphs 56 through 59, the Reccwershlp Entities .
transferred money into the accounts of mvestors to create the false impression that these
investors had gamed more from the tradmg of Ascendus than had actually occusred. |

96.- ’I‘hese transfers to Penson frﬂm Ascendus wcre mherently frandulept because‘ihey N

were made as part of a Ponz1 scheme, and were made Wlth the mtent to hmder deiay, or defraud

.-, - the creditors a‘nd!or investors of the Recewership Enuues

97, None of the Recewershlp Entities recalved a reasonably equivalent value from
‘ Penson for goods or sewzcés in exchange for these txansfexs 10 Penson

98.  Accordingly, these transfers from the Recewershlp Entities to Penson are
fraudulent transfers under the Utah Umform Frandulent Transfer Act

99.7 - The Rece:wershlp Entities were insolvent at the time the ttausfezs were made to

Penson.
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~ 100. Pursuant to Utah Code § 25-6-1 et seq., the Receiver is entitled to avoid and
recover the transfer of money from the Receivership Entities to Penson as an actual or

constructive Fraudulent conveyance.

THIRD CLAIM FOR RELIEFE

(Breach of Contract ogainst Penson) ,

101.' "The precodmg paragraphs are roalieged and mcorporated by reference as if Set
forth fully herein,

102. Before ’rhe Investors in Ascendus were allowed to deposxt their funds With
Pooson Penson rcqu:red that they completo various authorizations, forms, and agreemcnts that
provided protection to the investors and to the moncy they deposned with Penson.

103 For oxamplc the Investors completod and agreed to the terms of an LTA, which
was dxafted on Ponson Iettorhead and provides that the LTA "does not afford the authonzed
: Agent authorlty to tzansfer securltxcs and/or dxsburse funds from the undersxgned’s account "

104 Each of the Investors performed all cond1t10ns covenants, and promises roqmrod '
to be potformed in accordanco w1th the terms and cond1t1ons of the Agreements

: -105.-' As descnbod above in Paragraphs 36 tlnrough 82 Penson breached the LTAs and
ot}mr Agreements with the Invostors by, inter alia, transferring funds and securities based on
forged docurﬁont,s; by tranéferring funds and ,secuﬁtios based on alter‘ed documents; by .

transferrmg customer funds dlrectly to Ascendus and other afﬁhated entities; by transfomng
seountlos from customer accounts 10 accounts of othor Customers based on mstructlons from

Ascondus by w1thdrawmg funds from the accounts of customers without then' knowledge or
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conseni; by accepting deposits from Ascendus to boost impropetly the value of customer
accounts; by recording ﬁcﬁ{ious deposits in a customer account; by reporting false information
to .investo;s; and by enf;{aging in other actions to assist the fraud being perpetrated by Taylor and’
Smith.

1‘66. Penson's breach of the Agreements damaged the Investors.

107. | As aresult of the breach of the Agreemonts.by Penson, the Receiver is entitled to

damages.

 FOURTH CLAIM FOR RELIEF |
(Bfeaeh of tixe Implied Covenant of Good Feith and Fair Dealing against Pehson) _

108. - The preceding paragraphs are realleged and incorporated by reference as if set
forth fully herein.

109 ’I‘he contracts and agreements referenced above nnposed a duty of good faith and
fair dealmg to avmd actions that prevent the ;eahzatmn of the purpose of the agreemen’ss

110. Penson breached the cevenant of good falth and faxr dealmg by, inter alia,
transfemng funds and secunhes based on forged documents, by transferring funds and securities
based on. aitered documents by transfemng customer ﬁmds dxrec‘dy to Ascendus and other
afﬁhated entities; by transfernng securmes from customer accounts to a,ccounts of other .
Customers ‘oased 6n instructions ﬁx)m Ascendus; by withdrawing funds from the accounts of
customers w1thout their knowledge or consent; by accepting deposits from Ascendus to boost
unpropeﬂy the value of customer acoounts, by recordmg ﬁchtioos dep051ts ina customer

“account; by reporting false information to investors; and by engaging in other actmns to assxst

35



the ﬁaud being perpetrated by Taylor and Smith,

111. Penson's breaches of the implied covenant of good faith and fair dealing damaged
the Investors and the Recei\’rership Eﬁtitias. |

112.  As aresult of the brcachvof the implied covenant of goéd faith and fair dealing by |

Penson, the Receiver is entitled to damages.

| FIFTH CLAIM FOR RELIER
(Aidiné and Abetting‘Breach of Fiduciary Dufy aghinst All Defendants)

113. The preceding pazagraphs are reajleged and mcorporated by references as if set
forth fully herein.

114. Taylor and Srmth owed fiduciary obligations to Ascen&us_and to the Investors.

115, _Wﬁ_en Tayor and Smith provided statements ‘le _inv;e_s_tors in Ascendus and .FFCF
that were materially false and mi_sléading and that omitted majterial ixxfonngti_on, they ‘breached
{heir ﬁducmry duties to the In{res;:ors' and to A:scendus, espapialiy when th'eé.e falsé and "_' . |
'misléa'din.g statements allowed Téylor and Smiﬂl to receive coﬁmissions to whicﬁ thc::y were not

entitléd.

116 Penson knéw, or was reckless in its failure to know that its act1v1ty describedin -

Paragraphs 36 through 82 abOVe was an unportant and integral part of the scheme conducted by
' Taylor and Smith to defraud investors.

| 117 Penson knowingly or recklessly provid_cd assistance to Taylor gnd Smith in the
comrmsswn of the breach of fiducmry duty by Taylor and Smith.

118 Penson's actions caused damage 1o the Investors
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119. By accepting deposits of investor money directly from Penson based on
fraudulently altered wire transfer fofms, Consilivmn knew, or was reckless in its failure to know,

© that its actions were an important and integral part of the scheme conducted by Taylor and Smith

-

to defraud in_vesfors.

120. Consiﬁum knowingly or recklessly provided assistance to Taylor and Smith in the
copmiission of the breach of fiduciary duty by Taylor and Smith inasmuch as Taylor, Smith, and
Tajrlé;;;g fafhér, Ne\'?vton Téjrior, controlled this company.

121 I’Consﬂium'_s actions caused damage to the Investors.
122. As aresult, the Receiver was damaged for the Defendants’ aiding and abet£ing of .
breach of ‘fidu'éiary duty. | |
| SIXTH CLAIM FOR RELIEF
(Aldmg and’ Abettmg Fraud agamst all Defendants)
f 123 The precedmg paxagraphs are reaileged and mcorporated by references as 1f set .
forth fuily herem

124 As more fully descnbed above Tayor and Smith pr0v1ded statements to investors -
'Wlth Ascendus and FFCF that were matenally false and mislcadmg and that onutted matenal
mformatmn

125._. Penson knew, dr' was reckless in its failure ‘to know, that its activity desc;ibe(_i m |
Paragraphs 36 through 82 above, was an anortant and mtegral part of the scheme conducted by
Taylor and Smlth to defraud mvestors |

126. Penson Imowmgiy or recklessly provided assistance to Taylor and Smith in the .
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comumission of fraud by Taylor and szth

127. Penson's actions caused damages to the Investors and to the Recéivership Entities.

128. By acc.epting deposits of investor morey direcﬂy from Penson based on
frandulently altered wire transfer fo'rms, Consilium knew, or was reckless in its failure to know,
that lits actions were an important and integral part of the scheme conducted by Taylor and Smith
to defraud investors.

129, Consilium k:nowingly or recklessly provided assiétanCe to Taylof and Sﬁliﬂl inthe
commission of the frand by Taylor and Smlth masmuch as Taylor Smith, and Taylor's father,
Newton Taylor, controlled this company. -

130, Consilium's actions caused 'de;ﬁage to the Invéstors.,

131. As a result, the Receiver ;vas damaged for the Defendanté‘ aiding and abetting of

frand. |

PRAYER FOR REL}EF

| ‘ WHEREFORE the Rece:ver prays for Judgment agamst the Defendants as follows

. 1. Fora judgment awa:dmg thc Plamtxff damagcs from thc Defendauts in an amount
) to be esta%li_shed at trial, beh_eved to b_e n exces; Qf $7,SOO,QQ0.0Q; | |

2. For pre-judgment and post»jﬁégment int.ei'est to"the fullést _extént ﬁemﬁtted;

3. For costs and attorneys’ fees expended in tlﬁs action; and

4. For such other and further relief as the Court may deem just and proper.

38



534
DATED this __ 7 day of December, 2010.

MANNING CURTIS BRADSHAW
& BEDNARLLC

%ﬁf«fxﬁ%

L.R. Curtis, Jr..
David C. Castleberry
Attorneys for Receiver for FFCF Investors, I.LC,

Ascendus Capital Management, LLC and Snuth
Holdings, LLC

Plaintiff:

© Wayne Klein '
Court-Appointed Receiver for FFCE {nvestors, LLC, Ascendus Capital Management, LLC,
and Smith Holdibgs, 1LC .

299 South Mam, Suite 1300

Salt Lake City, UT 84111
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P F | .Pénsqn Financial s.enr'i.t_:eg,. Ing
S

e FED WIRE REQUEST FORM

Date:
w - Pevison Financial Account Number:
Penson Fl;l;ancial Ascount Name:
. Amnount of Transter

Recipient Bank information:

Hank ABA Number:

Bank Name:

Bank City and State;

. SWIFT ﬁumber (Farefgn Wires Only)

Country (Foreign Wires Only):

" Beneficary Informiation:

Customer's Namea:

" Goslomer's Bankémmt Number:

Gustomet's Address (Optiongl):

‘For Further Credit To:

Name:

AcaoumNumbm"

Customer Signature:

Cusfomer Signature (Joint Account):

Office Approval: - '
_ NOTARY

| 2SI
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LexisNexis
2 of 2 DOCUMENTS
Ya the Matter of: PENSON FINANCIAL SERVICES, INC., Respondent

File No. 101062

STATE OF NEVADA
SECRETARY OF STATE
SECURITIES DIVISION

2001 Nev. Sec, LEXIS 3
July 11, 2001

[*1] Charlos E. Moore, Securities Administcator

(}pixiion'
CONSENT AGR]:EMENT

’I‘BZIS CONSENT AGREEMENT (the *Agreement”) is hereby voluntarily entered into by and between PENSON
FINANCIAL SERVICES, INC. ("Penson") (hereinafter refesred to as "Respondent”), and the ADMINISTRATOR OF
THE NEVADA SECRETARY OF STATE, SECURII‘IES DIV’ISION (the "Admnnstrat{;r“), effective as of the date set”
forth below.

WBZEREAS Rcspondent, isa brokern{iealer and has been 11censed mﬂl the state of Nevada as such since onor
about March 4, 1596; and ' : o

WB?EREAS }”*‘mance 500 Tne. (”I'mance 500") isa broker—dcalcr and has been licensed with ﬂm state of Nevada
asa broker-dealer since on or about May 5, 1995; and

WHEREAS Respondent, is aud has been actmg as the ciearmg firm for Fmance 500 Inc. dunng all times xelevant '
0 the fnaffefs coma.ped herpm, and .

o WHEREAS M. T{‘ony Dean })aws (“Daws") was a sales reprcsentauve for Fmance 500 afid was Ixcensed with the
state of Nevada as such from on or about September 3, 1997 to on or about January 26, 2001; and

WHEREAS between February, 2000 and January 2001 M. Da\a" caused to be made thmugh, Respondent, twen-
ty~e1ght (28) mauthonzed thlrd»-paxty [¥2] wire transfegs:

WHEREAS during the ¢leven month pcnod in which the twcnty—mght (28) mauﬂmnzed ﬂnrd-party wirg n'ansfers 3
were effected, twenty-four (24) were made to one bank account of Dale Brown, and

- WHEREAS the unauthorized th1rd-paxty wire transfers wetre made fo the bank account of Dale Brown frompine
(9) unre]ated customer accounts held at Rﬁspondeut, for and ont behalf of customers of Finance 500; and :

_ W}?IEREAS Respondent, pexforraed the twenty~el ght (28) mauﬂonzed third-party wire Uansfers for and on be-
- half of custoreis of Finance 500, based on faxed copies of the "Fed Wite Request Form® ttansmitted by Tony Davis

- from the Las Vegas, Nevada office of Finance 500, inasmich as while Respondent’s poh<:1es and procedures manual did -
require the sigoature of a branch office representative of Finance 500, it did not require the original request form to be:
©osent for exanunaﬂon prior to effecting the t:an.sfers a_ud did not reqirire the auﬂnonzatmn of a prmmpal of Fmance 500,

“and
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WHEREAS, the above listed twenty-eight (28) third party wire transfers represent an aggregate of $ 3,050,000 be-
. ing wired from the acconnis of customers of Finance 500 to third partzes {*3] without the kmowledge of consent of the
owners of the accounts; and

WHEREAS the actual Joss to custemers of Finance 500 as a resolt of the twentyuelght (28) W1re tansfers was §
2,040,000; and

~ WHEREAS, the policies and procedures of Respondent, required that all third-party wire transfer requests be

- signed by the customer and a represeniative of the branch office from where the transfer request originated and that it be
notarized, and Davig bad, in fact, apparently forged the signatures of the customers of Finance 500 and placed unlawful
notarizations on the Fed Wire Request Forms and

WHEREAS, based on the above-referenced unauthorized third party wire transfers, the Admlmsuator Issued an
Order mspendmg the sales represemtative license of Mr, Davis on Japuary 31, 2001, .

WHEREAS, Respondent, on or gbout January 29, 2001, foliovsang its discovery of the umauthorized wire transfers,
voluntarily amended ifs policies aud prm.edures manual to require delivery of an original transfer request form to Res-
pondent before transfers may be effected. in a customer account and, additionally, to provide that Tetters confirming the
customer's knowledge of wire transfer and check [*4] requests be transmitted by Respondent to the customer; and

WHEREAS, Respondent, has cooperated filly with the Administrafor and other governmental regulatory authori-
ties in addressing the acts of Davis in effecting the unanthorized wire tmnsfers and amended its poi101es and procedures
manual on a voluntaxy basis.

NOW THEREFORE, in order to rzsolve the issues raxsed herein and solely for purposes of settlement of thosc ig-
~ sues, the undersigned parties, without resort to Iegal adjudication of any issue of fact or law raised herein, agree as fol-
Jows:

‘1. Voiuntaxy Execution of Agreement and Waiver of Certam Rights. Respondent aclmowledges that this
agreement is being entered into voluntarily and that it understands that it is waiving certain nghts as aet forth in the -
Waiver of Hearing attached herefo as Exhibit A,

2. Couperatxon with the Division. Respondent agrees to cooperate fully with the Division in the investigation,
prosecution, of any other legal action that may be initiated or pursued against any other person refating directly or indi-
‘rectly to the subject matier of this Agrac—:mant Full cooperation by Respondents pimsnant to this Agreement shafl not
require Respondents [#5] -to waive any iegally recognized privilege or constitutional right. Respondent, will supply the
Division with the tecords requested, or state, in writing that such records are not avaifable and why such required

- records were not properly maintained.

3. Compliance with the Nevada Securities Act. Respondent, agrees to abide by all statutes and regnlattons of the
- Nevada Seﬂurmes Act, NRS'90.21 1 et. seq. and NAC Chapter 90.

4, SUPERWSION. Respondent, agrees to mamtam and reasonably foﬂow written, pohr:les and procedures melod-
ing providing names of designated supervisors at Penson and related authority and responsibility.

. 5. Reimbursement of Investigative Costs and Rescxssmn. Respondlent submits herewith a check made payable to
the Secretary of State in the amount of fifty thousand dollars ($ 50,000) as reimbursement for the Division's costs of
investigation, and as 2 civil penalty. The entire sum is fo be crediied to the Division's revolving account.

6. Restitution to Customers, Respondent, agrecs to offer restitiiion to all customers of Finance 500 who had mon-
- ey wired from their accounts to third parties mthout their }mowledge and/or consent. The offer [*6] shall inchude re-
payment of any and all monies : tramsferred, wite transfer fees, margin interest arising because of the wire transfers, and
iiterest at the legal rate. Respondent agrees to make these offers of restitution, if it has not already done so, m’fhm sixty
(60) days after this Consent Agreement is signed and accepted by the parties herefo, With. respect to customers of
Finance 500 who accept the offexs of restitution in the mianner prescribed in this paragraph 6, Respondent shal!, within
thirty (30) days after a customes’s acceptance of such offer:.

2. In cases where the customer's account can be adjusted, dosoto provide restxtuuon,

b. In cases where the accoumt is closed, or it is otherwise mpmcﬂcal to accomplish restitution by ad—
justing the customer’s account, miail a check to the customer for the amount of the restitution.
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Respondent may enter into appropriate settlement agreements with all customers who accept the of-
fers of restitution as ouflined herein. .

. 7. Customer Tnvolvement in Scheme, Should Respondent find that any customer who lost money through the’
third party wire transfexs was involved in the scheme or benefited in an vnknown manner from the scheme, [¥7} Res-
pondent, upon proper showing to the Division may request that said customer not receive restitution. The Division,
upon receipt of credible evidence that a custorner was involved in or received an unknown benefit from the thixd party
wire transfers, may allow Respondent to remove the customer from the restitution requirement or reduce the amount of
-+ the restitation by the amount of the benefit. Respondent, recoguizes that this determination is at the discretion of the

Division, and that there must be credible evidence of culpability and/or benefit.

8. Subrogation. Respondent, may require clients receiving restitution of fands to subrogate their claims agamst
Finance 500 and/or Davis or others as a condition of restitution,

9. Access to Records. Respondent shall provide the Division reasonable access to all records relating to the busi-
ness of Respondent and or Finance 500, :

10. Consideration. In consideration of the above, the Division agrees that no action other than as set forth in this
Agreement shall be taken by the Divisioa against Respondent or respondent’s employees in connection with the subject
matter of this Agreement; provided however, should the Respondent [+8] fail to comply with the terms of this Consent
Agreement in any material respect, this Consent Agreement shall become null and void.

" 11. Binding Effect. This Consent Agreement shall be bmdmg upon and inure to the benefit of each party hereto,
Respondent and its respective successors and permitted assigns. Except as provided herein; nothing in this Consent
" Agreement, express or implied, is intended or shall be construed to give any person other thaa the parties hercto any
- right, remedy or claimn vader or by reason of this Consent Agreement.

12. Entire Agreement; Amendment. This writing constitutes the entire agreement of the parties with respect to
the subject matter hereof and supersedes any and all prior and contemporaneous agreements, representations, and under-
standings of the parties. No supplement, modification or amendment to this agreement shall be binding unless executed
in writing by each of the parties hereto.

- 13. Headings. The paragraph headmgs contamed in this Conseut Agreement are for reference purposes only and
shall not effect, in any way, the meaning or mterpretauon of this Agreement.

.. 14. Limitation of Agreement. Trrespective of the above, 11 is nnderstood [*9} that in the event any other agency [
- authorily commencées any actién in comection with any information oblained by the Division against Respondent, the -
Division may assist in such actions as authorized by law. It is farther understood that this Agreement applies oniy to the

activities of Respondent, and to no others.

15, Effective Date. This Consent Agreement shall be eﬁ'ecnve as of the date on Whlch itis accepted by the Admin-
‘ igtrator as set forth below his signature herefo.

Signaiure
* Print Name )
. For and on behalf of Penson Financial Services, Tnc.

Attachment:
EXHIBIT A
‘WAIVER OF HEARING

1, Daniel P. Sm, acting in my capacity as {ELLEGIBLE WORD} of Penson Financial Services, Ing,, and being of .
smmd mind and body, hereby knowingly and willfully execute this Waiver of Hearing as attached to the CONSENT
AGREEMENT ("Agreement") between Penson Financial Services, Inc. and the Nevada Secretary of State, Securities
Division (the "Division™). I recognize that it is within the rights of Penson Financial Services, Inc. to request and be -
granted a hearing on the matters consenfed to in this Agreement. I farther recognize that should Penson Financial Ser-
 vices, Inc. request a hearing [¥10] it could be represented by counsel, call witnesses, present evidence in its defense,
and cross-examine those who would tesufy agamst it ' :
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AUDIO TRANSCRIPT - 10/12/2011

ORIGINAL

R. WAYNE KLEIN,

Plaintiff,
~against~

PENSON FINANCIAL SERVICES,

Respondent.

Franscription Agency: lLaraine M. 2izza
ADL Transcription Services
3132 Union Boulevard
East Islip, NY 11730

{631) 277-7900 Fax (631} 277-7907

Merrill Corporation - New York
1-800-325-3376 www.merrillcorp.com/law



AUDIO TRANSCRIPT = 10/12/2011

1 Please note that all names were spelled phonetiéally;
2 THE COURT: Okay. Let's go
3 forward in the Matter of R. Wane Klein as
4 receiver versus Penson Financial Services
5 and others 100924572. Will those who
6 (inaudible) appearances please do so for
7 the record.
8 MR. CASTLEBERRY: Good
9 afternoon, Your Honor. David Castleberry
10 for court appointed receiver R. Wane
1l Klein.
12 MR. HANCHET: Your Honor, my
.13 name is Mark Hanchet with the law firm
14 Mayer Brown for Penson Financial
15" services.
16 MALE SPEAKER: (Inaudible) with
17 Holland and Hart also for Penson
18 THE COURT: All right,
19 counselor, you may proceed.
20 MR. CASTLEBERRY: Your Honor,
27 would you like me to go to the podium?
22 Your Honor, this ig =~
23 THE COURT: Would you mind if I
24 ask guestions during this proceeding?
25 MR. CASTLEBERRY: I would

Merrill Corporation - New York
1-800-325-3376 www.merrillcorp.com/law



AUDIO TRANSCRIPT - 10/12/2011

Page 3

10
| 11
12
13
14
15
117
:218
19
20
21
22
23
24
25

welcome that, Your Honor. This is
Penson's motion to stay the proceedings
and to compel arbitration. I don't want
to fepeat what's set forth in our papers.

THE COURT: I've been through
everything on more than one occasion
(inaudible) the pleadings {inaudible)
{inaudible) and I think it comes down
really to this kind of reversed
derivative action, right?

MR. CASTLEBERRY: Well, I'm not
sure what you mean by that, Your Honor,
but there is a couple of interesting
issues to highlight here which I'm happy
o do o o

THE COURT: (Inaudible) that
interest me the most is the notion that
there are nine positive actions, six of
which are asserted against your client,
three of which are asserted against the
other company, Of the fours -~ of the
four of those six, four are asserted in
the name of the receiver and each of
those have a paragraph in the complaint,

and I've marked them that says Penson's

Merrill Corporation - New York
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actions caused damages to the investors
and the receivership entities,

MR. CASTLERERRY: That is what
the complaint says, Your Honor. I
certainly agree with that. T would
disagree with the notion that the six can
be biforcated -— well, or split four and
two the way that you'wve outlined but
certainly that's the receiver's position.
Are you -- do you want me to agree two
and then four, that's what I was going to
do. You just want to talk about the
four? Okay.

THE COURT: Right now I just

‘want to talk about the four and when I

talk about this reversed derivative
action, it seems to me that what you're
saying is any claims that the company has
are derivative of claims of the investors
have versus a typical derivative action
where the claims actually belong to the
corporate entity and it's the individual
that's seeking to prosecute them.

MR. CASTLEBERRY: Well, I hadn't

or T didn't intend or I hadn't thought of

Merrill Corporation - New York '
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it that way, Your Honor, but I guess
that's absolutely right. The way I look
at it is if you parse the complaint and
look at what's really going on here, what
the receiver is trying to do is recover

seven point four million deollars that

were allegely transferred improperly;
fraudulently transferred, you know, or

whatever ~—'whatever the theories are ~-~

tranaferred out of the investors accounts

over to this F. F. C. F. entity.

THE COURT: But the receiver's
alleging damages. Here's my issue. The
receiver's alleging Iindependent damages.

MR, CASTLEBERRY: I understand
that, Your Honor, and what I want to
point out to you and maybe you're already
there, 1s that doesn't make any sense
because the seven point four million
dollars that are asserted here, in the
complaint as the relief reguested is the
return of the funds that went to F. F. C,.
F. back tc the investors. Well, if it's
going back to the investors, I am at a

loss to understand how it is that the

Merrill Corporation ~ New York
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15 than guess what ——

Page 6

receiver has any standing whatsoever to
pursue these claims except for through
the assignment which ==

THE COURT: I think I'd actually
like (inaudible) Mr. Castleberry.

MR, CASTLEBERRY: I understand,
Your Honorn.

THE COURT: That's my primary
concern. I hope you don't mind me asking
questions either. I've always
appreciated the guestions rather than the
sitting here like a bump on a log.

MR. CASTLEBERRY: It's nice to

have a back and forth discussion rather

THE COURT: So my concern is
this notion that while you have pleaded
those four, six causes of action that
there's distinct damage to the investors
and to the entities that are in
receivership, how is that so?

MR. CASTLEBERRY: {Inaudibile.)

THE COURT: 1I'll put you in the
hot box.

MR. CASTLEBERRY: All right.

Merrill Corporation =+ New York
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THE COURT: My wife would call
it the penalty box.

MR. CASTLEBERRY: Hopefuliy 1t's
not the penalty box right now.

Well, I mean where we're at,
Your Honor, there are three entities, the
receivership entities, those investors
that have assigned claims and also those
investers that are allowable claims
meaning when the receivership --

THE COURT: Talk about maybe
first the assigned claims.

MR. CASTLEBERRY: QCkay.

THRE COURT: All right. How in
the world do youknot arbitrate those?

MR. CASTLEBERRY: As far as the
assigned claims go, in typical fashion,
those would need to be arbitrated. But
this is a special case, this is equity
receivership. Courts are broad
discretion when dealing with equity
receiverships,

THE COURT: Have you found a
single case where in the (inaudible)

where a court {inaudible) dealing with an

Merrill Corpecration = New York
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equitable receivership was allowed to set
aside an arbitration clause that was
{inaudible) by the F. A. A,

MR, CASTLEBERRY: We have
looked --

THE, COURT: That case doesn't
exist does it in.

MR. CASTLEBERRY: No, the court
also recognize that it's sparse -- the
case law is sparse. The S.C.C. V.
Harding (sic) recognizes we're not gonna
come up with an (inaudible) situation
equity receivership case because they're
fact intensive, they're complex, they're
Convoluted as far as finding analysis
cases, we're not gonna find any. But
there is a ~-

THE COURT: There's a plethora
of cases that talk about the
extraordinary eguitable powers that the
Court enjoys in this situation.

MR. CASTLEBERRY: That's right.

THE COURT: But candidly, have
you seen one where a court has been able

to disregard a claim and I take it you

Merrill Corporation - New York
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1 don't argue the ¥F. A. A. is not a likable
2 to those claims. You, vou, you would
3 invoke equity.l
4 MR. CASTLEBERRY: We invoke
5 equity. The law and equity collide,
6 equity needs --
7 THE COURT: You don't tell nme
8 they're not in commerce. You don't make
9 any of the other arguments you just
10 you're —- I'm candidly struggling with
11 that on as much as I would just you know
12 look you usurp as much authority as
13 possible, I mean, I think that I would be
14 reversed in ten seconds if I were to go
15 " that far.
16 MR. CASTLEBERRY: Well, I mean,
.17 the case law would give you support, Your
18 Honor, for setting aside contract
19 based defenses, contract based claims.
20 There's the recent case that the Bodman
21 case that we sited to in our paper where
22 the Court said look statute of
23 limitations contract based defenses don't
24 apply here. We really need to look at
25 the equities. We need to look at what

Merrill Corporation - New York
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makes sense and here as it as in 5. C. C.
v. Harding, there's not a lot of case
law. The Court has broad discretion and
really the underlying principle in these
cases is that we need efficiency, we need
the receivership to be -~

THE COURT: I'm concerned with
the F. A. A. I agree with you entirely
otherwise entirely but it dictates from
the F. A. A. the limitation on the state
powers that's really --

MR. CASTLEBERRY: Well, it's not
a surprise today coming here, Your Honor,
that's where you're struggling with and I
address those that the Court has the
authority, has the discretion to exercise
it's equitable powers to make sense in
the situation rather than bifurcate two
track litigations. Let's just decide --

THE COURT: Look it makes sense.
I'm not gonna tell you it doesn't make
sense.

MR. CASTLEBERRY: Okay, okay.

THE COURT: If I felt like I

Merrill Corporation = New York
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1 could do it, I would do it. But I
2 actually think I'm constrained in this
3 particular case by the F. A. A. with
4 respect to those I think that these two
5 exactly what the courts are trying to
3 avoid. Right? Mr. Castleberry I wish
7 -—- 1f there's a case out there where some
8 court has in this context been able to in
9 a state court setting set aside an
élO arbitration clause, I'd really be
11 interested in that case.
(12 MR. CASTLEBERRY: Well,-—-
c 13 THE COURT: I'm sure you looked.
14 MR. CASTLEBERRY: We have
15 looked, we've gone through the hay stacks
1% we've looked for those needles and we
17 haven't come up with anything but I mean
18 the point is this situation doesn't come
19 up all the time this is the opportunity
20 for the court to do what makes sense. I
21 mean you're saying the argument makes
S22 sense you're following of the law and so
23 with as far as the two track litigation
24 this is --—
25 THE COURT: Then there's that

Merrill Corporation = New York
1-800-325-3376 www.merrillcorp.com/law



AUDIO TRANSCRIPT - 10/12/2011

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. Page 12_

{inaudible) language from the F. A. A,
right? Master (inaudible) the F. A. A.
not only declared a national policy
favoring arbitration but withdrew the

power of the states to require a judicial

court from the resclution of claims which

the contracting party agreed to resolve
by arbitration. I think I'm‘bound.

MR. CASTLEBERRY: Okay. Well,
we --

THE COURT: I think I'm bound on
this. As much as I'd like not to be
because I do believe that it's gonna be
all kinds of inefficiencies, it leads to
potential for inconsistent rulings, all
the mischief that we like to avoid, the
eguities cut seems to be in favor of
{inaudible). I don't believe I have the
ability to (inaudible).

MR. CASTLERBERRY: Well, we 1
mean, we respectfully abide by your
court's decision we disagree with the
analysis. We think you do are the power,
the equitable power to grant the relief

that we're requesting but we still have

Merrill Corporation - New York
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those other four claims. 8So --

THE COURT: You got the claims
against Ceonsililium by the way you moved
for a default against Consiilium but I
don't think you provided a default
certificate.

MR, CASTLEBERRY: We need a
fault to get a default certificate. I
think we're already with that,

THE COURT: Okay. On the other
hand, which preliminarily, I think is
also equally certain that the signator to
{inaudible}) to an arbitration agreement,
you don't arbitrate, you're not bound by
it. I think you're absolutely right
about That. They counter that argument
by what I are characterized as the
reverse derivative claim.

MR. CASTLEBERRY: Correct,
correct, Your Honor,

THE COURT: That's why I calied
you up here and then took you off some
place else. My apologies.

MR. CASTLEBERRY: It's all

right.

1-800-325-3376
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Page 14
1 THE COURT: And if you have, if
2 you think you have another argument, I
3 don't want to cut you off and this is
4 preliminary so 1f you think you have
5 another argument or a better argument you
6 want to make on the F. A. A. and those
7 two claims let’'s hear it.
8 MR. CASTLEBERRY: Okay. Okay:
9 THE CQURT: If you think there's
10 something I haven't considered.
il MR. CASTLEBERRY: I mean,
12 essentially, Your Honor, you have
13 considered our arguments. I mean, as far
14 as the case law directly on point there's
15 nothing that we're about to find. The F.
16 A. A. is statute just like the statute of
17 limitations it's able to be set aside
18 when the equities --
19 THE COURT: 7It's that darn
20 supremacy clause isn’'t it?
21 MR. CASTLEBERRY: The supremacy
22 clause is definitely something to --
23 THE COURT: If this were a
24 state ~-- we're not talking about the

25 Utah act are we?

Merrill Corporation = New York
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MR. CASTLEBERRY: That's right.

THE COURT: We're not sitting
here berating you about the Utah act.

MR. CASTLEBERRY: That's right.
Well --

THE COURT: I also those, I want
to give you a full and fair opportunity.
Look, I think the best thing -- I like
what California does frankly and I've got
a (inaudible) here where forty eight
hours before the hearing you get
preliminary ruling, this is I've
considered it, I've gone through
everything this is what I'm thinking you
guys come on down you know what I'm
thinking that's kind of what we're doing
right now. I been through everything I
keep an open mind I mean you won't be the
first person to change my mind as I speak
right in so if you think I'm missing
something are rocks in my head you tell
me.

MR. CASTLEBERRY: And I
appreciate that, Your Honor, I think it's

more efficient when you tell me here's

1-800-325~-3376
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what I'm thinking, you tell the counsel
here's what I'm thinking convince me
where I'm wrong. I mean there's two
tracks --

THE COURT: If I missed
something, 1if I haven't considered
something, if there's an argument that
you haven't made in your briefs and you
want me to consider it, I'm all ears. It
really comes down to the briefing
guestion. General cases that are here
abroad local authority the court
receivership versus the character that
the F. A. A. is really ripped this from
state court hands. I think I'm siding
with the defendant on that one.

MR. CASTLEBERRY: Okay.

THE CQURT: Unless, again, you
have anything else you want to offer.

MR. CASTLEBERRY: At this time,
no, Your Honor. I mean, I'd like a chance
to confer with the receiver. O0Of course.

THE COURT: Confer away.

RECEIVER: Let it go.

MR. CASTLEBERRY: All right.

1-800-325-3376
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All Right.

{(Inaudible) to this situation I
mean what Penson so going back to the
four claims, what Penson is trying to do
is take sledge hammer approach and pound
the recelvership entities into the
{inaudible) into those investors who have
allowed the claims.

THE COURT: {Inaudible.}

MR. CASTLEBERRY: Right. The
sledge hammer is inappropriate., This is
really to take it a little further to
take it a little further a scalpel is
needed to cut through the claims this is
allowed by ~-

THE COURT: Do you have damages?
Here's my question. You've plead -- is
it pleaded or plead by the way? I've
never decided what the correct English is
here.

MR. CASTLEBERRY: I've looked
that up and had arguments that --

THE COURT: I had a seniorx
partner that insists it's pleaded.

MR. CASTLEBERRY: I would say

Merrill Corporation ~ New York
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pleaded, Your Honor.

THE COURT: All right pleaded,
I'm going with pleaded. You have pleaded
in each of those four causes of actions
distinct damages to the investors and to

the receivership entities. What are the

damages to the receivership entities that

are distinct from the damages to the
investors?

MR. CASTLEBERRY: Well -~

THE COURT: How about we take
that one by one, each cause of action in.

MR. CASTLEBERRY: What we could
do, Your Honor, I've actually prepared in
conjunction with the client, we've looked
at all of the claims and rather than
focus on paragraph 84 or the actual
claims for relief, if you want to go
through the body of the complaint -

THE CCURT: I have been through
the body of the complaint a couple of
times so I'm looking at paragraphs if you
want me to direct you to paragraphs 89.

MR. CASTLEBERRY: Okay.

THE COURT: 111, 127, and I'm

1-800-325-3376
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1 missing one I think -- and 97. Do I have
2 the right four claims and the right ==
3 MR. CASTLEBERRY: Yes, ves, you '
4 do, Your Honor. There's the aiding and |
5 abetting claims and the fraudulent
6 transfer claims.
7 THE COURT: So let's take the
8 first claim for relief Aiding abetting
9 paragraph 89 Penson's actions caused
10 damages to the investors the receivership
11 entities. Are there damages caused by
iz Penscn as alleged that are distant to the
13 receivership entities in that derivative
14 of any damages to the investors®?
115 MR. CASTLEBERRY: Yes, Your
16 Honor, and the Denow versus (inaudible)
17 cases is very helpful to understand how
18 the receivership has the receivership
19 entities have standing absent of any
20 claims against the or any damages
_ 21 suffered by individual investocrs. One
22 thing that's lmportant to understand is
23 when -~
24 THE COURT: I'm not talking
25 about absent though I'm talking about the

Merrill Corporation — New York
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opposite. Not absent damages caused by
{inaudible) investors but damage -- let's
I think counsel's argument is that every
damage you've asserted belongs to
individual investors that's why I've
characterized it as reversed derivative
claim.

MR. CASTLEBERRY: 8o in this
case a receiver (inaudible) as an F. F.
C. F. both were ponzie schemes. The
principles of the Ascendus and the
principles of the F. F. C. F;lcommitted
waste fraud that actually harmed the
companies. The companies as the case law
says it scolds which is layman rape
language the companies while they're
controlled by the principles are zombies
bees they're complicit in the fraud, the
fraudulent transfers and everything else.
When a receiver is appointed, the zombies
are kicked out, the bad actors are kicked
out, then the companies have the right to
sue the bad actors, to sue the
individuals who aided and assisted those

bad actors because what happened was when

1~-800~325-3376
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you are a upon see scheme underpaid
investors are torte creditors and they
are claims against the receivership
companies. There are also overpaid
those investors do not necessarily have
claims, if fact they would be the subject
of claims brought by the receiver on
behalf of the recéivership estate. So
there's a receivership estate, there are
torte creditors of that estate the
receiver needs to go about filing
lawsuits, making demands, gathering
assets in the best way he can to make
whole as much as possible these torte
creditors. So there -- you can't say
that an investor 1s giving &hese claims
to the receivership entity because there
are overpaid and underpaid investors. In
fact, of the assignments some of these
{inaudible} are not allowable claimants
meaning that they were not underpaid
investors so when there is a recovery
from this case, those proceeds would go
to the under paid investors as distinct

separate from the over paid investors.

Page 21
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And so the case that 1 mentioned earlier
it's a ninth circuit case just recently
decided not too long ago Denow wversus
{inaudible) 533 F third 762 and really
the issue there was standing. One of the
investors what was being sued said
there's no standing here because any
recovery you get you're Jjust gonna give
to other Investors. The Court sited to
Skoals sited thet wonderful and
descriptive evil zomble language they
held the receiver has standing to bring
the suit because although the losing
investors will ultimately benefit from
the asseﬁ recovery, the receiver is in
fact suing to address injuries that
Wellmanbrock, that was the company that
was running the ponzie scheme that
Wellmanbrock suffered when it's managers
caused Wellmanbrock to commit waste
fraud. So here I mean we're not really
debating whether they were ponzie schemes
that's pleaded with ~-- in great detail in
the complaint. There were ponzie

schemes.
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THE COURT: Okay, but there's
-- so that describe though injury to the
corporate entity there. Waste and fraud
right what 1s it here, the same?

MR. CASTLEBERRY: Waste and
fraud. Also, Yeah, and as set forth in
Aiding and abetting.

THE COURT: Waste fraud.

MR. CASTLEBERRY: Yeah. B8So in

this case the damages are the moneys that

the receiver need to obtaln and to
recover in order to pay out to the torte
creditors, the investors. In this case
if, Your Honor, would if I may have
permission to approach.

THE COQURT: You may, Jjust share
with opposing counsel first though.

MR. CASTLEBERRY: Copy of the
complaint along with a spreadsheet.

THE CQURT: The Denow case what
was the specific case law that you sited
that you were referring too?

MR. CASTLEBERRY: 776 and 777.
The argument was advanced that the

receiver really did not have standing
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because he's really suing on behalf of
the losing investors as opposed to the
corporation. The Court said that's not
the case. The receiver is suing on
before of the corporate entities it's
suing the bad actors, those who received
fraudulent transfers those who committed
waste fraud in order to bring assets into
the receivership estate. An important
point to consider, Your Honor, it's
Penson's actions that caused an increase
and exacerbated even created the
opportunity to commit this fraud to
create these poor creditors so to speak.

THE COURT: All right. Well,
tell me what you've given me.

MR. CASTLEBERRY: What we've
done, Your Honoxr, is gone through the
body of the complaint and to look at the
claim the specific actions by Penson and
whether's there's an (inaudible}
involved, whether there's an allowable
claimant involved. Also the individuals
who are subjects of the claim. So 1if

Your Honor, could first turn to for
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example 36, page 36, of the complaint
you'll see that one of the problems one
of the reasons that we're here today is
because Penson transferred funds
securities based on forged documents. One
of the basic claims we have here is that
if Penson would have followed it's
compliance procedures manuals, if it
would have followed it's federal
regulation requirements, there would are
been no oﬁportunity to commit the waste
fraud involved in this case. Also the
fraudulent transfer. So for example in
paragraph 36 it out lines allegations
that Penson on transfers Funds securities
based on forged documents. The forgeries
were cobvious. There were signatures that
were cut and then sent into Penson that
should have caused Penson to know that
these forms are not legitimate if it
would have followed it's own Reguirements
procedures there were transfers based to
others con altered documents. There are
some forms that were sent it becomes

obvious as we get into the specific facts
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”?age 26
1 documentation that they were altered
2 there was -- I think there 1s one case
3 where there was a signature sent to
4 Penson where the signature is the same
5 time after time after time. It's not
6 properly verified. There's a missing G
7 on each of the signatures. Penson also,
8 basically what happened, Your Honor, at
9 the beginning just to step back a little
- 190 bit the perpetrators of the ponzie scheme
;11 {inaudible) sald we will trade your
12 Securities and accounts in Penson that
13 are safe, that we cannot touc£ we'll get
14 a commission based on the profits that
15 we've earned in the trading. What
16 happened was they traded and rather than
17 realize profits they realized significant
18 losses but they continued to report
19 profits so they could get their
20 commissions and so you are the account
21 value in the Penson accounts steadily
22 declining in value while the investors
23 are receiving account statements from
24 Ascendus that's increasing in value so
- 25 the gap between reality what's reported

Merrill Corporation - New York
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is growing into becoming more and more of
a problem. The principles of Ascendus
then say well, let's look for another
scheme. Let's transfer this money into
another investment opportunity but that
would have been under the requirement of
Penson investors need to send in money
themselves they need to receive money
themselves they would have received the
money directly to themselves it would
have been readily apparent that there’s a
fraud being perpetrated and sc¢ the
principles ;f Ascendus who are also the
principles of F. F. C. F., have the money
sent to companies either controlled by
them or by Ascendus and then onto this
next —— there was really a ponzie scheme
that would eventually collapse did not --
then in the wake of the litigation a
receiver was appolnted to try to get
moneys cn behalf of those who invested
more than they Received so in this case
if &ou go through the analysis of the
{inaudible) claims against Penson you'll

see that Penson received moneys to
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inflate investors accounts they would see
that they had Money then the money would
be taken out so these are fraudulent
transfers sent from the company to Penson
no reasonable (inaudible}) value was given
to the company. This is it's against the
policies and procedures allowed by
Penson. And so because of this Penson is
complicit with as far as the securities
violations that occurred, they were false
statements made by the principles of the
company when they sold traded securities
on behalf of the investors. Penson knew
or should have known that it aided and
abetted in those security violations. In

fact, it will have the burden of proof

that it could not have known when this is

ultimately tried. So this is a claim
going back to, I mean, why we're here
teday, this is a claim when these
fraudulent transfers were going out, this
is harm caused to receivership companies
they are the right to sue Penson to get
this money back. Whether it's going to

someone that's assigned a claim or not,
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1 it's really doesn't matter because the
2 recelver independent of any assigned
3 claims, has the authority, has the
4 ability has the standing to assert claims
5 on behalf of the receivership because
6 they were damaged.
7 THE COURT: Was it paragraph
8 two, paragraph two says the receiver is
9 authorized to institute legal proceedings
;10 for the benefit of the receivership
11 entities their investors and creditors.
12 These are -- these claims only brought on
- 13 behalf of the receivership entities not
14 on behalf of the investors éreditors; is
:15 that right?
i16 MR. CASTLEBERRY: I mean, that's
17 right any recovery goes to the
18 receivership estate. There's a claims
19 process that has been set up the moneys
20 will be diétributed according to the
:21 claims pﬁocess that's been set up by this
(22 court. But as far as the claims it’'s
" 23 independent of any investors, independent
24 of any -~
25 THE COURT: Do any individual

Merrill Corporation ~ New York
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investors have claims against the
recelvership entities?

MR. CASTLEBERRY: The torte
creditors, yeah, absolutely.

THE CQURT: For their loss?

MR. CASTLEBERRY: For their
loss.

THE COQURT: The Teceivership
(inaudible) try to gather as much money
on behalf of those entities as possible?

MR, CASTLEBERRY: Correct.

THE COURT: Then will distribute
those moneys as appropriate.

MR. CASTLEBERRY: There's a
claims process that's been sebt up money
has been distributed it's based on a pro
rata approach and so as we receive
recover more money, the money is again
distributed to again those who have made
claims that have been allowed by the
recelver by the Court. So in this case,
Your Honor, the damages are evident. They
are real and the damages suffered by
(inaudible) F. ¥. C. F. would not have

happened but for Penson's role in the
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entire scheme.

THE COURT: Right. TLet me hear
from opposing counsel.

MR. HANCHET: Your Honor, it
(inaudible) and I deo mean that genuinely,
you asked counsel to explain how the
receivership entities were injured by
Penson's misconduct and I don't think
that an answer was given. Certainly
there was no pointing to any portion of
the complaint that states that moneys as
Mr. Castleberry just said, I wrote it
down, were sent from the company to
Penson. If that allegation is in the
compiaint I'd like to see it because
that's not what the complaint is about,
Your Honor. The complaint in my view can
be distilled in paragraphs 8 and 9. The
brief overview of what the receiver
alleges is at the instruction of Taylor
Ascendus in paragraph 8, Your Honor,
renson took money from investor accounts
that's already important. Penson took
money from investor accounts and sent it

to Ascendus and other entities associated
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1 with a ponzie scheme. So Penson took
2 moneys from these investors, it didn't
3 take money from the receivership
4 entities. It took money from the
3 investors. Paragraph 9 in early 2006
6 Penson withdrew more than seven point
7 four million of funds directly from the
8 brokerage accounts of customers sent this
9 money directly to bank accounts
10 controlled by Taylor and his associates.
11 Again, it's very clear what's going on
12 here. Withdrew more than seven point
13 four million from the brokerage accounts
14 of customers, not from the receivership
"~ 15 entities if I can ask Your Honor to flip
16 forward to the {inaudible) for relief on
17 page 38 when are they looking for? For a
18 judgment awarding the plaintiff damages
19 in the amount believed to be in excess of
20 seven point five million. The exact same
21 amount here. There's no damage to the
22 receivership entities. The moneys are
23 sitting in people's accounts. These
24 fraudsters say send the money over here,
: 25 they do, the allegations are that Penson

Merrill Corporation - New York
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was complicit in those phoney
{inaudible) ==

THE COURT: 1Isn't the answer
then that the receiver doesn't have
standing to prosecute these those claims?

MR. HANCHET: Yes, Your Honor.
And e

THE COURT: That's a different
-~ that's a different issue.

MR. HANCHET: Yes, Your Honor

THE COURT: That's a different
issue.

MR. HANCHET: But I'm trying to
cut through-it, Your Honor, because 1
mean I get that and that would be a two
step précess if can ¥ hypothesize for a
moment against my own interest?

THE COURT: Go ahead.

MR. HANCHET: Against my own
interest if, Your Honor, were to decide
that with respect to two claims there are
they are to be arbitrated there are four
more over here we would file a motion
before Your Honor seeking to dismiss for

lack of Standing.
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1 THE COURT: That's exactly what
2 I would expect.
3 MR. HANCHET: Okay.
4 THE COURT: Or the other thing
5 that I'm thinking is going to happen is
6 they pled damages on behalf of the
7 investors the receivership entities is
8 I'm worried about do we ends up where we
9 split the claims those four claims to the
10 extent that you, you pled them against
11 for damages against the investors would
12 are to be arbitrated and damages for the
13 receivers for against the receivership
14 entities would proceed but you pled both
15 in each of those four paragraphs, you've
16 asked for damages for both.
17 MR. CASTLEBERRY: We would not
18 be splitting the cause of action, I mean,
19 the cause of action is clear that has
20 been assigned is a breech of contract
21 claim it's a contract more as these are
22 (inaudible) claims, fraudulent transfers
523 (inaudible) just to respond, I mean, if I
224 may as far as that there's no allegations
2225 that Penson Septembers deposits from

Merrill Corporation - New York
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Page 35
1 Ascendus directly to boost the value of
2 customer accounts, thcse allegations are
3 clear in paragraph 56, 57, 58, there is a
4 chart on page 22 of the complaint that
5 out lines this and these were then also
6 in paragraph 60 and 61 there were
7 fictitious deposits in customer accounts
8 80 Ascendus to boost the value of the
9 account holders value of the amount of

10 money in the account holders fund at
11 Penson was rather than putting money in

12 itself was receiving money directly from

13 Penson which -~ was the Penson account

14 holder were told that Pensbn would only
t15 accept funds for deposit.into customer

16 accounts from an account having the same

17 name as a Penson brokerage account and

18 the third party checks would not be

19 accepted in this case that's exactly what

20 happened. Third party accounts --

2% checks -- were accepted and that means
322 to paint a broad brush these fraudulent
23 transfers need to be returned and they

24 need to be -—-=-

25 THE COURT: Are the damages

Merrill Corporation - New York
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caused when you look at paragraph BS
Penson's actions caused damages to the
investors the receivership entities, are
they coextensive? Are they one in the
same? {Inaudible).

MR. CASTLEBERRY: No, they're
net -- no.

THE COURT: What is the damage
to the investor under the first claim to
relief -- for relief that is distinct
from the damage to the receivership
entity?

MR. CASTLEBERRY: Well, I mean,
it depends on the investor that we're
talking about and it depends -- 80 the
investors are all of the individuals that
are invested with these companies.

THE COURT: Okay.

MR. CASTLEBERRY: Some are over
paid, some are under paid. Not all of
them have damages resulting from the
fraud which was committed by Taylor and
Smith the principles of Ascendus and F.
F. C. F. Where as the receivership

entities they also have a claim they have
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-
been damaged by the actions of Penson in
connection with Taylor and --

THE COURT: I'm not asking a
very good question.. Is the nature of the
damages different when we're talking
about the investors in paragraph 9ne then
the measure of damages that we're talking
about the receivership entities?

MR. CASTLEBERRY: In paragraph
9, Your Honor?

THE COURT: Sorry. 89.

MR. CASTLEBERRY: The analysis
would be the same, Your Honor.

THE COURT: So the exact same
-~ Penson's actions caused damage to the
investors you would say the exact same
damages caused to the investors is the
exact same damages caused to the
receivership entities.

MR. CASTLEBERRY: Well, the
amount of damages would be different, the
analysis would be similar. FEach investor
is damaged on his own behalf to --

THE COURT: We're talking about

in total not -~ I mean, T can understand

Merrill Corporation - New York
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how one individual investor may have
gained money and is on a pro rata basis
asked te make a contribution (inaudible)
they loss. I understand that. But at
the end of the day, okay. I understand
what you;re saying, okay.

MR. HANCHET: Well, Y¥Your Honor,
I can only deal with the complaint.
Obviously, we're constrained by what's in
the complaint. If you read the
complaints paragraphs 8 and 9 couple that
with what's in 84 notwithstanding what
Mr. Castleberry just said there's
abgsolute coextentiveness {sic¢) if that's
a word, between the damages allegedly
suffered by the investors — I frankly
don't see how the receivership --

THE COURT: If it's not a word
let's declare it one now since I don't
have power under the ¥. A. A. to make
this (inaudible) power today.

MR. HANCHET: Your Honor, you
know I was taught early in law school
just to sit down on your head. I —- I'm

gonna do that. We can talk about the F.
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A. A. but I disagree with some of your
remarks that's all I1'll say.

THE COURT: Well, tell me what
you don't agree with.

MR. HANCHET: Well, only that
this is gonna result in an inequitable
place or this is golng to put us in an
inequitable place, I disagree. The
parties agree by contract. That's what's
underlying the F. A. A. the legislature,
you know, it's really important in this
country to have arbitration. It's
important for parties to take the burden
off of courts. If --

THE COURT: If I said
inequitable I misspoke. I'm talking
about inefficient.

MR. HANCHET: I also disagres
with that Your Honor, because -- 1
understand where you're coming from 1if
this were a different case, of course, I
would agree wholeheartedly but in this
case the point I was getting around to
making a few minutes ago was these other

four claims that where hanging up there
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__Page 40
-1 are no different from the first two. I
Z think that's {inaudible} clear from the
3 allegations in paragraphs 8 and 2 and B4.
4 Now, it, it when I said before we can
5 avoid the charades, well it not a charade
6 we can avoid the motion before Your Honor
7 to dismigs by simply here now saying well
8 Mr. Castleberry with all do respect not
9 to tell you what to do but these other
10 four claims are really no different. You
11 haven't asserted independent damages to
12 receivership entities. The only way the
13 receivership entities can collect a dime
014 under this is through these assignments.
15 THE COURT: The thing is they
io have asserted under the complaint
17 independent damages to the receivership
:18 entities. Now whether it's a different
i9 story whether they can prove them or not
20 but if you're saying have they pleaded
21 them, they are pleaded them. That's why
22 I marked those paragraphs.
23 MR. HANCHET: Well,I understand
- 24 Your Honor, with all do Respect, and I
25 know it was not binding in this court
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it's one thing to make a conclusory
allegatioh i1ike Penscon's actions causing
damages to the Investors then someone got
carried away said the receivership
entities. Unless you can go back to the
complaint point to what we're talking
about that's a concluscory allegation.

THE COURT: (Inaudible).

MR. HANCHET: Exactly.

THE CGURT: Not yet,

MR. HANCHET: Well, also you
know to the extent that the receiver is
relving on Skoals which, Your Honor, well
knows, is a seventh circuit decision,
this country is split in many ways about
how the {inaudikle) principle applies as
far as T know this circuit is silent on
it and as much as I would welcome the
opportunity to brief for Your Honor
debate this issue in the future ~-

THE COURT: And we might be
there.

MR. HANCHET: We might.

THE COURT: (Inaudible) ninth

circuit I mean, so the seventh circult --

1-800~325-3376
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the ninth circuit relying on the seventh
circuit.

MR. HANCHET: Right but even the
seventh circuit is split in various Ways
it's a fascinating issue quite frankly
and I practice mostly in the second
circuit mostly it's going the other way.
The Supreme Court, I'm sorry, the New
York Court of Appeals just ruled and said
a couple of weeks ago what they call the
Wagner rule in New York is Alive Well
hasn't been clanged by anything. But I
submit that all of that discussion as
intellectually enjoyable as that would be
is unnecessary here, Your Honor.

THE COUGRT: I think we
(inaudible) .

MR. HANCHET: Okay. Well in my
view, in my view, I respectfully submit
that our motion should be granted in it's
entirety not just with respect to the two
claims but also with respect to the four
because they haven't pled how it is ox
explained how the receivership entities

collect in their own right.
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THE COURT: Nor do I think and,
as I sald you hit the nail on the head,
we're not there at that peoint yet in this
state. I'm gonna deny the motion with
respect to those four claims knowing full
well it's coming.

MR. HANCHET: Okay.

THE COURT: I mean I think that
that's -- maybe frankly it's -- the
standing issue is the first issue but
then of course if we get into the
standing issue you run the risk of
whether there's a walver issue by not
having first raised the motion to compel
arbitration so I'm not sure that
(inaudible). We may be back you may be
arbitrating one way or the other, I don't é
know. But I expect we'll be testing
exactly as you articulated the standing
issues.

MR. CASTLEBERRY: So, Your
Honor, we'll await some kind of written
-- you said at the beginning that you

haven't made up your mind and things are

fudind
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THE COURT: No, nc, no. I'm
ruling from the bench.

MR. CASTLEBERRY: I see.

THE COURT: I'm ruling from the
bench. I'm not waiting for -- so
Mr. Castlieberry you can graft an order
that grants in parts and denies in part
the motion to stay to compel arbitration.
The motion to stay is denied. The motion
to compel arbitration is granted with
respect to the assign -~ sixteen
assignments is denied with respect to the
individuals to the claims the torte
claims the (inaudible) claims in which
the receiver has alleged independent
damage.

MR. CASTLEBERRY: Thank you.

MR. HANCHET: Thank you, Your
Honor.

THE COURT: Do you want to just
go ahead and set up a briefing and
hearing schedule right now.

MR. CASTLEBERRY: I don't know
if we need the court's inveolvement we've

been very cooperative historically.
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THE COURT: I just mean I can
get you a date.

MR. CASTLEBERRY: Oh, that'd
(sic) be wonderful. I don't {inaudible)
work backwards we'll get you on the
schedule right now if you know what's
coming.

MR. CASTLEBERRY: It might be,
could we submit something a short letter
to Your Honor in a day or two after we

confer and try put something out there --

THE CCURT: Either that or just
collectively get me on the phone one from
each side and I can and that way we can
work through each other's schedules.

MR. CASTLEBERRY: Thank you,
Your Honor.

THE COURT: Thank you very much.

MR. HANCHET: Your Honox, Jjust
so we can all be clear is {inaudible)
schedule we're talking about the motion
to dismiss based on lack of standing is
that what we're -~

THE COURT: Well, (inaudible)
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1 exactly going to happen.

2 MR. CASTLEBERRY: Correct. I

3 just wanted to make sure that we're all
4 on the same page so this is the motion
5 e

6 THE COURT: That's fine. I, I
7 never mind. He's not limiting himself to
8 that.

9 MR. CASTLEBERRY: DSure.
10 THE COURT: OQkay. Thank you very
11 muach.

12 MR. CASTLEBERRY: Thank you,
13 Your Honor.

14 MR. HANCHET: Thank you, Your
15 Honor.
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Prepared and Submitted by:

David B. Watkiss (#3401)
Craig H. Howe (#7552)
BALLARD SPAHR ANDREWS & INGERSOLL, LLP

One Utah Center, Suite 600 FILESD BISTRIGT GOURT
201 South Main Street Third Judiclal District
Salt Lake City, Utah 84111-2221 e :
Telephone: (801) 531-3000 FEB 2§ 22
Facgamﬂe: (801) 531-3001 gy CSHWW/
Doputy Glerk

Attorneys for Brauerei Ganter GmbH & Co. XG,
Emst Ganter, Albrecht Ganfer, and Constanqe Ganter

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

JAMES and MARJORIE COROLES, et al.,
o - ORDER OF DISMISSAL

Plaintiffs,
Vs, Case No, 010903873
SCOTT R. SABEY, et al,, Honorable Leslie A. Lewis

Defendants.

e’ e S Ve S Y S e S N Nt

The Motion to Dismiss Pursuant to Rule 9(b), filed by Brauerei Ganter GmbH & Co. KG,
Ernst Ganter, Albrecht Ganter, and Constance Ganter (the “Ganter Defendants”), came on for
hearing before the Court on January 31, 2002, at 3:00 p.m. Leo R. Beus and John C. Rooker
appeared on behalf of plaintiffs, David B, Watkiss and Craig H. Howe appeared on behalf of the

Genter Defendants, Matthew L. Lalli and Amy F. Sorenson appeared on behalf of Scoit Sabey
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and Fabian and Clendenin, and J. Michae! Hansen appeared on behalf of Frank Suitter and
Suitter Axland.

At the hearing, the Court dismissed Count Two and Count Four of the Complaint, for '
aiding and aﬁetting breach of fiduciary duty and aiding and abetting fraund, respectively, because
these claims are not cognizable under Utah law, The Court further dismissed Count Ten of the
Complaint based on plaintiffs’ failure to state a claim for unjust enrichment. The Court also
dismissed all claims afleged in the Complaint against Constance Ganter. The Court took the
remainder of the arguments raised in the Motion to Dismiss under advisement and, on February
12,2002, issued its Memorandum Decision on the remaining issues.

Based on the Memorandum Decision, and having considered the memoranda in support
of and in opposition to the Motions to Dismiss, the arguments of counsel, and good cause
appearing,

IT IS HEREBY ORDERED as follows:

1. Based on plaintiffs’ failure to plead fraud with particularity, the Ganter
Defendants” Motion to Dismiss is hereby granted in its entirety;

2. Based on the granting of the Ganter Defendants’ Motion to Dismiss, the
Third, Fifth, Sixth, and Ninth Counts of the Complaint are hereby dismissed with respect to the
Ganter Defendants;

3. Based on plaintiffs’ failure o state a claim for breach of fiduciary duty,

Count One of the Complaint is hereby dismissed with respect to the Ganter Defendants;
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4. Because the remaining claims of the Complaint are predlicated on
plaintiffs’ claims for fraud and breach of fiduciary duty, the remaining counts of the Complaint

against the Ganter Defendants are hexeby dismissed;

5. Based on the forepoing, the Complaint, and all claims alleged therein

against the Ganter Defendants, are hereby dismissed; and

6. Because there is nothing to indicate that an amendment could resolve the
deficiencies, plaintiffs’ request for leave to amend the Complaint is hereby denied.

BY THE COYRT: o~
- ) .
[\..W_—/T/ v /7 . fj A '.f\_ﬂ_: -

A Sy AT D

Tudge Leslic A, Lewis’

Third Judicial District Court

Q.27 - 0F—

APPROVED AS TO FORM:

Lep R Beus '
Brition M. Worthen
Attorneys for Plaintiffs

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

1 hereby certify that, on this :?.«R’lé day of February 2002, I caused to be mailed, via first

class mail, postage prepaid, a true and correct copy of the foregoing proposed ORDER OF

DISMISSAL to the following:

John C. Rooker, Esq.

HANKS, ROOKER & DENNING, P.C.
The Judge Building, Suite 740

8 East Broadway

Salt Lake City, Utah 84111-2204

Alan L. Suilivan, Esq.

Matthew L. Lalli, Esq.

Amy F. Sorenson, Esq.

SyeLL & WILMER LL.P.

15 West South Temple, Suite 1200
Gateway Tower West

Qalt Lake City, Utah 84101-1004

7. Michael Hansen, Esqg.

Claudia F. Berry, Bsq.

NELSON, CHIPMAN, QUIGLEY & FIANSEN
215 South State Street, Suite 860

Salt Lake City, Utah 84111
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Leo R, Beus, Esq.

Britton M. Worthen, Esq.
Brus GILBERT, PLLC

1000 Great American Tower
3200 North Central Avenne
Phoenix, Arizona 85012

Richard D. Burbidge, Esq.
Jefferson W, Gross, Esq.

Jason D. Boren, Esq,

BURBIDGE & MITCHELL

130 East South Temple, Suite 2001

Salt Lake City, Utah 84111



